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IN THE 


United States Court of Appeals 

fob the District of Columbia. 


No. 8473. 


THE WASHINGTONIAN PUBLISHING CO., INC., 

Appellant, 

v. 

DREW PEARSON, ROBERT S. ALLEN, LIVERIGHT, 
INC., VAN REES PRESS, Appellees. 


Appeal from the District Court of the United States for the 

District of Columbia. 


BRIEF ON BEHALF OF APPELLANT. 


JURISDICTIONAL STATEMENT. 

This is an appeal taken by The Washingtonian Publishing 
Co., Inc. (plaintiff below) from the Order of Court, Find¬ 
ings of Fact and Conclusions of Law, and Final Judgment 
herein, entered by the District Court of the United States 
for the District of Columbia on December 18,1942. (Appel- 


2 


lant’s App. 15-19) Notice of appeal herein was duly filed 
on January IS, 1943, and an agreed deposit for costs was 
duly made herein on January 28, 1943. 

Jurisdiction of this Court is derived from 17 U. S. C. A.. 
Sec. 38 (35 Stat. 1084), and Code, D. C. 1940, Sec. 17-101 
(41 Stat. 1312). 

STATEMENT OF THE CASE. 

The appellant is the owner and publisher of the maga¬ 
zine “The ’Washingtonian”, and published in its December, 
1931 issue, with due notice of copyright attached, an article 
known as “The Mills of the Gods”. This article was pir¬ 
ated and published in a book, entitled “More Merry-Go- 
Round”, by appellees Drew Pearson and Robert S. Allen, 
as purporting authors, appellee Liveright, Inc., publisher, 
and appellee Van Reese Press, printer. (Appellant’s App. 
2, 5, 8, 9). Pearson had assisted in the publication in the 
October and November, 1931, issues of “The Washington¬ 
ian”, and was familiar with the editorial and corporate 
set-up of the magazine. Pearson’s connection with the mag¬ 
azine was severed about the time of the publication of the 
December, 1931 issue. (Appellant’s App. 9) 

The instant suit was filed on March 8, 1933, in the Su¬ 
preme Court of the District of Columbia, and that court, 
on the 14th day of December, 1936, “Adjudged, Ordered 
and Decreed, 1. That the plaintiff is the owner of the copy¬ 
right of the December, 1931, issue of the monthly maga¬ 
zine known as ‘The Washingtonian,’ and said copyright 
had been wrongfully infringed by the defendants by the 
publication and sale of the book entitled ‘More Merry-Go- 
Round’ * # *” and referred the cause to the Auditor to as¬ 
certain and report the damages suffered by the appellant 
and the profits the appellees made from the infringement. 
(Appellant’s App. 2) 

The appellees appealed to this Court from that decision 
and this Court reversed the court below (Pearson et al. v. 
The Washingtonian Publishing Co., Inc., 6S App. D. C. 373) 
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on the ground that the appellant was not entitled under the 
Copyright Act to maintain the action. The appellant car¬ 
ried the case to the United States Supreme Court on writ 
of certiorari, and the Supreme Court thereupon reversed 
this Court and affirmed the court below. {The Washing¬ 
tonian Publishing Co., Inc. v. Pearson et al., 306 U. S. 30.) 

Thereafter, the Auditor heard evidence from both parties 
and filed his Report. (Appellant’s App. 3-14) The court 
below approved and confirmed the Report of the Auditor 
and entered findings of fact and conclusions of law, and 
final judgment herein against Pearson and Allen, jointly, 
in the sum of $15.46, and Liveright, Inc., in the sum of 
$3,072.25, wfith cost against all defendants below, from 
which this appeal is taken. (Appellant’s App. 14-18) 

STATUTE INVOLVED. 

The Copyright Act, 17 U. S. C. A., Sec. 25 (37 Stat. 489), 
in its pertinent parts, provides: 

“Sec. 25. Infringement. If any person shall infringe 
the copyright in any work protected under the copy¬ 
right laws of the United States such person shall be 
liable: 

“(a) Injunction, (a) To an injunction restraining 
such infringement; 

“(b) Damages and profits; amount; other remedies, 
(b) To pay to the copyright proprietor such damages 
as the copyright proprietor may have suffered due to 
the infringement, as well as all the profits which the 
infringer shall have made from such infringement, and 
in proving profits the plaintiff shall be required to 
prove sales only and the defendant shall be required to 
prove every element of cost which he claims, or in lieu 
of actual damages and profits such damages as to the 
court shall appear to be just, and in assessing such 
damages the court may, in its discretion, allow the 
amounts as hereinafter stated, * * * and such dam¬ 
ages shall in no other case exceed the sum of $5,000 nor 
be less than the sum of $250, and shall not be regarded 
as a penalty. But the foregoing exceptions shall not 
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deprive the copyright proprietor of any other remedy 
given him under this law, nor shall the limitation as to 
the amount of recovery apply to infringements occur¬ 
ring after the actual notice to a defendant, either by 
service of process in a suit or other written notice 
served upon him.” 

**•#•*##•* 


STATEMENT OP POINTS. 

1. The court below erred in not finding that the total 
profits from the infringing book for which the appellees are 
accountable amounted to $44,896.00. 

2. The court below erred in not holding the appellees 
jointly and severally liable for their total profits from the 
infringement. 

3. The court below erred in not finding that the profits 
from the infringing book for which the appellees Pearson 
and Allen are accountable amounted to $14,173.45. 

4. That the court below erred in not finding that the ap¬ 
pellant suffered damages from the infringement for which 
the appellees are liable. 

5. That the court below erred in not awarding the appel¬ 
lant statutory damages for the infringement. 

6. The court below erred in finding that the appellees did 
“not wilfully and deliberately” infringe appellant’s copy¬ 
right. 


SUMMARY OF ARGUMENT. 

I. 

The appellees should be held jointly and severally liable 
for their total profits from the infringement, and not sev¬ 
erally liable as determined by the court below. They jointly 
infringed the appellant’s copyright and are participes 
criminis. 
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Under the Copyright Act joint infringers are tort-feas¬ 
ors, and are jointly and severally liable for both profits and 
damages from the infringement. 

n. 

The total profits of the appellees from the infringement 
amounted to $4,489.60, after deducting cost, and not $3,- 
087.71 as determined by the court below. Under the Copy¬ 
right Act a copyright proprietor is entitled to profits ar¬ 
rived at by deducting from gross sales from the infringe¬ 
ment only proper elements of cost in connection therewith. 
Subsequent loss of accrued profits through bankruptcy of 
a co-infringer is not a deductible item of cost. 

III. 

The appellant is entitled to statutory damages as pro¬ 
vided in the Copyright Act. The judgment of the court be¬ 
low does not provide just and adequate compensation to the 
appellant for the infringement. 

Proof of insufficient actual profits and/or damages does 
not preclude an award of statutory damages under the 
Copyright Act, and the failure of the court below to award 
just and adequate statutory damages was an abuse of its 
discretion. 

w. 

The court below erred in finding that the infringement 
was not “wilful or deliberate” on the part of the appellees. 
It should have found that the infringement w T as both wil¬ 
ful and deliberate. 
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ARGUMENT. 


I. 

The Appellees should be held jointly and severally liable 
for their total profits from the infringement, and not 
severally liable as determined by the court below. 

There is no question as to both joint and several liability 
of copyright infringers for damages from such infringe¬ 
ment. The controlling United States Supreme Court case 
of Belford, Clarke and Co. v. Scribner, 144 U. S. 488, lays 
down the same rule as to liability for profits from copy¬ 
right infringement. The pertinent facts in that case are 
on all-fours with the case at bar. Furthermore the Su¬ 
preme Court there considered and rejected the contention 
that joint copyright infringers are severally but not jointly 
liable for profits. 

In Belford v. Scribner (supra) the Supreme Court held 
all the defendants, namely, the publisher and the printer, 
to be jointly and severally liable to the extent of their total 
profits from the copyright infringement, saying: 

“ (7.) It is urged that the decree ought to have been 
entered for the sum of $1,092 against the defendant 
corporation alone, and that it was error to decree the 
other two defendants to pay any part of that amount; 
that those two defendants manufactured the books com¬ 
plained of, and did not sell them or offer them for sale; 
that the corporation defendant published and sold the 
books and was the only defendant which received any 
part of the profits arising from their sale; and that it 
was from the books of account of the corporation de¬ 
fendant that the account of profits was stated on which 
the decree for damages in the case was based. To sup¬ 
port this view, the case of Elizabeth v. Nicholson Pav. 
Co., 97 U. S'. 126, 139, 140 (24: 1000, 1006), is cited to 
show that unless all of the defendants realize a profit 
from the infringement, a joint decree for the payment 
of such profits ought not to be entered against them; 
and that the defendants who did not participate in the 
profits realized ought not to be charged with any part 
of those profits. It is contended that while the defen- 
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dants Donohue and Henneberry might have been called 
upon to account for the profits realized by them from 
manufacturing, or printing and binding the books com¬ 
plained of, no proof of such profits was offered, and, 
therefore, no decree for the payment of any profits 
could laWully be entered against them. The decree sets 
forth that the $1,092 is the amount of the profit shown 
by the proof to have been made by the defendants from 
the defendants’ infringement. 

“To this view it is replied by the plaintiff that, as 
the defendants Donohue and Henneberry printed the 
books by contract with the corporation defendant, and, 
as, under the copyright law (Rev. Stat. Sec. 4964), both 
the printer and the publisher are equally liable to the 
owner of the copyright for an infringement, and as it 
is to be inferred that Donohue and Henneberry made 
a profit from printing the piratical books, they were, 
therefore, sharers in the profits realized from the sale 
of the books, and were participes criminis with the de¬ 
fendant corporation in the infringement; that the two 
sets of defendants together printed and published the 
books, and were practically partners in doing it, the 
corporation doing one part, and the other defendants 
the other part of the printing and publishing; and that 
all the parties concerned ought to be held to an account 
to the owner of the copyright in respect to the profits 
derived from the printing, publishing, and selling, with¬ 
out all of which combined there could have been no in¬ 
fringement. We think these views are sound.” 

Amdur, Copyright Law and Practice (1936), pp. 1158- 
1162, states the law as follows: 

“The rule in patent cases (and by analogy, in copy¬ 
right cases) is that a defendant who had made no profit, 
is not liable with the other defendants for profits made 
by them. 

* # # # 

“But this rule does not apply where the particular 
defendant partook in the infringement because of the 
profits it might itself make; whether or not it realized 
such individual profits the defendant is nevertheless 
liable for all the profits made by the other defendants. 

“For example, the printer or binder are not only 
liable for the printing and binding profits, respectively, 
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but are each liable for the total profit, from publishing 
and selling (and including the printer’s and binder’s 
profit).” 

In accord: Caplan, Measure of Recovery in Actions for the 
Infringement of Copyright (1939), 37 Mich. Law. Rev. 564, 
571; Johnson, Pecuniary Liability of Infringer of Statutory 
Copyright to Copyright Owner (1938), 4 John Marshall Law 
Review 40, 52; See Haas v. Leo Feist, Inc., et al., 234 F. 
105, 107. 

In the case of Sammons, et al. v. Colonial Press, Inc., et 
al., 126 F. (2d) 341, 347 (entitled in the lower court Sam¬ 
mons, et al. v. Larkin, et al., 38 F. Sup. 649), it was errone¬ 
ously held that joint copyright infringers are severally but 
not jointly liable for profits. The court sought to distin¬ 
guish Belford v. Scribner (supra) on the ground that the 
Supreme Court found a partnership to exist in that case 
between the defendant publisher and defendant printer, be¬ 
cause in summarizing the plaintiff’s argument on joint in¬ 
fringement the Supreme Court attributed to the plaintiff 
the contention, among others, “* * * that the two sets of 
defendants together printed and published the books, and 
were practically partners in doing it,—the corporation 
doing one part, and the other defendants the other part, of 
the printing and publishing; * * Actually, it appears 
from the Supreme Court’s statement of the case that the 
publisher employed the printer to manufacture the infring¬ 
ing book just as in the present case the appellee, Liveright, 
Inc., contracted with the appellee Van Rees Press to print 
the infringing book. Furthermore in the present case a 
closer relationship existed between the appellees Pearson 
and Allen and Liveright, Inc. as the former supplied the 
latter with the manuscript for the infringing book under a 
sales-royaltv agreement between them. Consequently the 
appellees in the case at bar are clearly participes criminis 
and should be held jointly and severally liable for profits 
under the authority of Belford v. Scribner (supra). 

Without regard to statutory provisions, the court in the 
Sammons case (supra) predicates its holding of several 
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liability only for profits, on the equity doctrine of unjust 
enrichment, citing numerous patent cases. It also cited 
Sheldon v. Metro-Goldiuyn Pictures Cory., 309 U. S‘. 390, as 
recognizing “ * * * the similarity of the remedies pro¬ 
vided in patent and copyright cases * * # ”, although in 
that case the Supreme Court was referring to apportion¬ 
ment of profits between infringing and non-infringing parts 
of a production and not to the present question of joint and 
several liability for profits of joint infringers. 

Patent law and copyright law are each covered by sep¬ 
arate and distinct statutory provisions. In the matter of 
remedies, the Copyright Act, Sec. 25, treats damages and 
profits together permitting as a statutory right the cumu¬ 
lative recoverv of both in the same suit from the same de- 
fendants and requiring only gross receipts as proof of 
profits (p.~^- supra ); whereas the patent statute treats dam¬ 
ages and profits separately permitting, in effect, recovery 
of either damages or profits whichever is the greater, and 
leaving the rest to equity jurisdiction which requires, 
among other things, proof of net profits. 35 U. S. C. A. 
Sec. 70 (42 Stat. 292). 1 Goodyear Tire & Rubber v. Over- 

135 TJ. S. C. A. See. 70. “The several courts vested with jurisdiction of 
cases arising under the patent laws shall have power to grant injunctions 
according to the course and principles of courts of equity, to prevent the 
violation of any right secured by patent, on such terms as the court may 
deem reasonable; and upon a decree being rendered in any such case for an 
infringement the complainant shall be entitled to recover, in addition to the 
profits to be accounted for by the defendant, the damages the complainant 
has sustained thereby, and the court shall assess the same or cause the same 
to be assessed under its direction. If on the proofs it shall appear that the 
complainant has suffered damage from the infringement or that the defen¬ 
dant has realized profits therefrom to which the complainant is justly entitled, 
but that such damages or profits are not susceptible of calculation and deter¬ 
mination with reasonable certainty, the court may, on evidence tending to 
establish the same, in its discretion, receive opinion or expert testimony, 
which is hereby declared to be competent and admissible, subject to the general 
rules of evidence applicable to this character of testimony; and upon such 
evidence and all other evidence in the record the court may adjudge and 
decree the payment by the defendant to the complainant of a reasonable sum 
as profits or general damages for the infringement. The court shall have the 
same power to increase such damages, in its discretion, as is given to increase 
the damages found by verdicts in actions in the nature of actions of trespass 
upon the case; but in any suit or action brought for the infringement of any 
patent there shall be no recovery of profits or damages for any infringement 
committed more than six years before the filing of the bill of complaint or 
the issuing of the writ in such suit or action. * # *” 
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man Cushion Tire Co., 195 F. (2d) 97S; Baseball Display 
Co., Inc. v. Star Ballplayer Co., Inc., 35 F. (2d) 1; Sutton, 
Steele & Steele v. Gulf Smokeless Coal Co., 6 F. Supp. 419. 

The Sammons case (supra) cites with approval a num¬ 
ber of cases almost all of which are patent cases wherein 
there is language to the effect that profits cannot be recov¬ 
ered from an infringer except those which the infringer 
made. It relies specifically on Elizabeth v. Pavement Com¬ 
pany, 97 U. S. 126; Belknap v. Schild, 161 U. S. 10; Covert 
v. Sargent, 3S F. 237; Kissinger-1son Company v. Bradford 
Belting Company, 123 F. 91; Dowagiac Manufacturing 
Company v. Deere & Webber Company, 284 F. 331; Inter¬ 
national Radio Telegraph Company v. Atlantic Communi¬ 
cation Co., 290 F. 698. These cases are all patent cases and 
stem from Elizabeth v. Pavement Company (supra) which 
the Supreme Court, as above-quoted in Belford v. Scribner 
(supra) held to be not applicable in the matter of joint and 
several liability of copyright infringers for profits as here 
involved. Furthermore, the cases are all clearly distin¬ 
guishable from Belford v. Scribner (supra) and the case 
at bar. 

In the Pavement Company case (supra) the City of Eliza¬ 
beth did not participate in the infringement for profits nor 
did it stand to make any profit therefrom. 

In the Belknap case (supra) the defendants were Navy 
personnel who acted merely as agents for the United States 
Government which could not be made a party to the suit. 

In the Kissinger-Ison case (supra) it was sought to hold 
the defendant company liable for the profits of the manu¬ 
facturer from whom the defendant purchased the infring¬ 
ing articles for resale and w’hich manufacturer was not a 
party to the suit. 

In the International Radio Telegraph Company case 
(supra) it was sought to hold the Atlantic Communication 
Company liable not only for its own profits but also for 
the profits of the joint infringer Telefunken, a foreign con¬ 
cern, which was not a party to the suit. 
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In the Covert case (supra) the defendants were not joint 
infringers but two salesmen agents selling separately the 
same line of infringing articles. 

In the Dowagiac Manufacturing Company case (supra) 
one of the two joint infringers had been sued separately and 
the Court held that recovery in the one suit did not bar re¬ 
covery in another suit against the other infringer. This 
is in accord with the Appellant’s contention of joint and 
several liability for profits as well as damages. 

The Supreme Court has held in a long line of cases that 
the language of a court must be construed in the light of 
the facts of the case under consideration, and that the lan¬ 
guage used does not apply to cases involving different facts. 
Ogdenv. Saunders, 12 Wheat. 213,6 L. Ed. 606, German Alli¬ 
ance Insurance Company v. Home Water Supply Company, 
226 U. S. 220. The general language in an opinion must be 
confined to the precise state of facts with reference to which 
it was used, and does not warrant the inference that it 
was intended to override decisions laid dowm in previous 
cases. United States v. Eaton, 169 U. S. 331. Therefore, 
as shown above, the patent cases and the Sheldon case 
(supra), all cited in the Sammons case (supra) are not in 
point. 

It is stated in the Sammons case, 126 W. (2d) 341, 347, 
that “* * * In Gross v. Van Dyk Gravure Co., 2 Cir. 1916, 
230 F. 412, 414, a copyright case, there was a dictum that 
one co-infringer ‘should not be charged with any part of the 
profits the other infringer made’. We do not find that any¬ 
thing to the contrary was held in Haas v. Leo Feist, Inc., 
D.C.S.D.N.Y. 1916, 234 F. 105. * • •” The Gross case in¬ 
volved joint and several liability of co-ijifringers for dam¬ 
ages, not profits, and the dictum referred to as pertinent is 
as follows: 

* * there might be some force in the argument 
that this particular defendant, which did not know it 
was infringing, and merely did the mechanical work of 
lithographing for which it was paid in all $125 (indi- 
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eating presumably a profit of not over $25), should not 
be charged with any part of the profits the other in¬ 
fringers made. * * *” (page 414). 

However in the Haas case (supra) which subsequently 
arose in the same jurisdiction, namely, the Southern Dis¬ 
trict of New York, the court ordered an accounting for 
profits against both the defendant publishing house and 
defendant composer of the infringing song, and disagreed 
with the above-quoted dictum in the Gross case (supra) 
saying: 

“The plaintiff’s right to damages against the defen¬ 
dant Feist regardless of its innocence, is unquestion¬ 
able (Gross v. Van Dyk Gravure Co., 230 F. 412, C. C. 
A.). And in spite of some language in that opinioyi 
looking to the possibility of a different rule for profits , 
I think the same should apply to them as to damages. 
When as in copyrights, the law provides a form of no¬ 
tice, it imposes upon everyone at his peril the duty to 

learn the facts eonveved bv the notice. Without some 

* • 

such rule, it could not be a tort innocently to copy a 
copyrighted work because it could not be said that 
among the reasonable results of the defendant’s acts 
was comprised an infringement. It becomes a tort 
only when the statute imposes a duty on everyone to 
advise himself of the copyright. I cannot see why there 
should be any difference between damages and profits 
in this respect. Hence , a decree for an accounting of 
profits will go against both defendants.” (page 107). 
(Emphasis supplied) 

In the Sammons case (supra) it is also stated that * * 
If the plaintiff’s theory of joint accountability were cor¬ 
rect, then in Sheldon v. Metro-Goldwyn Picture Corp., 1940, 
309 U. S. 390, 60 S. Ct. 6S1, 84 L.Ed. 825, Metro-Goldwyn 
would have been accountable not only for the profits it re¬ 
ceived but also for profits made by independent exhibitors 
to whom it rented the infringing picture”. As previously 
pointed out this question of joint and several liability for 
profits was not involved in the Sheldon case before the Su- 
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preme Court but only came before the District Court (26 
F. Sup. 134) which was apparently misled by the language 
in the patent case of International Radio Telegraph Com¬ 
pany v. Atlantic Communication Company (supra). How¬ 
ever the District Court did make a proper holding on the 
facts in the Sheldon case, namely, that Metro-Goldwyn was 
liable for its profits and those of its wholly-owned sub¬ 
sidiary distributing companies but not for profits of the 
exhibitors which arose from their separate and distinct 
infringement. 

The ruling of the Supreme Court in Belford v. Scribner 
(supra) that joint defendants who are joint copyright in¬ 
fringers are jointly and severally liable for all their profits 
from the infringement, continued to be applicable under the 
Copyright Act of 1909 and is the law today. It is a w’ell- 
settled and established principle that changes in the law do 
not disturb previous judicial determinations thereof except 
in so far as such are incompatible therewith. Heald v. Dist. 
of Columbia , 254 U. S. 20; 65 L. Ed. 106; Logan v. United 
States, 144 U. S. 263, 36 L. Ed. 429; Hecht v. Malley, 265 
U. S. 144, 68 L. Ed. 949. 

Liability of co-fringers jointly and severally for profits 
is in accord with the present copyright law* whereas several 
liability only for profits is incongruous. Section 25 of the 
Copyright Rct( p. 3 supra) provides, among other things, 
that the infringer “pay to the copyright proprietor such 
damages as the copyright proprietor may have suffered due 
to the infringement, as well as all profits which the in¬ 
fringer shall have made from such infringement * * * or in 
lieu of actual damages and profits such damages as to the 
court shall appear to be just, * * And Section 27 pro¬ 
vides “ # * * That the proceedings for an injunction, dam¬ 
ages, and profits • * * may be united in one action”. As 
the statute places damages and profits in the some category 
and makes them cumulative, there is no basis for treating 
liability for profits different from that for damages which 
is joint and several as to co-infringers. Liability for the 
statutory recovery under the “in lieu” provision is treated 
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as damages although it is to cover both damages and profits. 
Consequently it would be incongruous if liability for estab¬ 
lished profits is only several, but should such profits fail to 
be established and the “in lieu” provision applied, liability 
for such profits then becomes joint and several. 

However may have been the origin of recovery of profits 
in copyright cases, the present copyright law both by its 
history and by its language calls for the application of the 
same rule of joint and several liability against co-infringers 
both for damages and profits. Under the Copyright Act 
infringement is a tort, compensation for which is provided 
both in the form of damages and profits. Consequently as 
all the defendants herein are joint infringers they should 
be held jointly and severally liable for profits as participes 
criminis. 

n. 

Total profits of the Appellees from the infringement 
amounted to $4,489.60 after deducting cost, and not 
$3,087.71 as determined by the court below. 

The Copyright Act, Section 25(b) (p. 3 supra) provides 
that an infringer shall be liable for both damages and prof¬ 
its from the infringement and “in proving profits the plain¬ 
tiff shall be required to prove sales only and the defendants 
shall be required to prove every element of cost which he 
claims.” Consequently under the Act the copyright owner 
is not limited to recovery of net profits but is entitled to 
gross receipts from the sales of the infringing material less 
permissible elements of cost. 

In the case at bar, it is stipulated between the parties that 
Appellee Liveright, Inc., sold 32,275 copies of the book and 
received therefor a gross sum of $54,143.78, and that Ap¬ 
pellees Pearson and Allen contracted with Liveright, Inc. 
whereby they were to be paid a royalty of 15 percent of the 
$3.00 retail price of the infringing book (Appellant’s App. 
5). As 32,275 copies were sold, the royalties of Pearson 
and Allen amounted to $14,523.75. Thus the receipts of 
Liveright, Inc. in excess of the authors’ royalties amounted 
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to $39,620.03 out of which it made a net profit of $30,323.55 
as stipulated (Appellant’s App. 5). Accordingly Liveright 
Inc. incurred expenses in connection with the infringing 
book of $9,297.48, which includes the amount due Appellee 
Van Rees Press for printing the book. However, Liveright 
Inc. did not pay Van Rees Press therefor, but this is offset 
in the present connection by the resulting net loss of ap¬ 
proximately $1,800 sustained by Van Rees Press (Appel¬ 
lant’s App. 6). Consequently the cost, as near as ascertain¬ 
able, of publishing and printing the infringing book, 
amounted to $9,297.48. 

It is further stipulated between the parties that the ex¬ 
penses of Appellees Pearson and Allen in connection with 
the infringing book amounted to $475.30, consisting of 
$50.00 paid to Rixie Smith, $101.00 for three trips to New 
York, $249.30 in connection with publicity for which they 
were not reimbursed by Liveright Inc. and $75.00 legal fees 
in connection with presentation of their claim to the Trustee 
in Bankruptcy for Liveright, Inc. (Appellant’s App. 6-7). 
As the $50.00 was paid to Rixie Smith allegedly for per¬ 
mission to use the Appellant’s copyrighted article which 
Pearson and Allen knew at the time Rixie Smith had writ¬ 
ten and sold to the Appellant, said expense is obviously not 
an allowable item of cost under the Copyright Act. Like¬ 
wise the $75.00 legal fees in connection with the bankruptcy 
claim are not allowable for reasons hereinafter set forth. 
Consequently the expenses of Pearson and Allen which are 
proper deductions as cost amounted to $350.30, and not 
$475.30 as allowed by the Court below. The gross receipts 
of $54,143.78 are therefore subject to said deductible costs 
of $9,297.48 and $350.30, leaving a balance of $44,496.00 to 
which should be added $400 later realized by Liveright’s 
Trustee in Bankruptcy from the sale of 1000 additional 
copies of the infringing book, or a total of $44,896.00 
profits. 

The court below erroneously disregarded Pearson’s 
and Allen’s accrued royalties in the amount of $14,523.75. 
Although it held Liveright Inc. liable only with respect to 
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its net profit, the court below recognized merely the $629.90 
collected by Pearson and Allen on their claim in bankruptcy 
against Liveright Inc., and allowed as deductible costs 
$475.30, including the $50.00 for Pixie Smith and the $75.00 
for lawyer’s fees, above mentioned. Moreover the court 
below was not even consistent because on its theory it 
should have charged Liveright Inc. with the difference be¬ 
tween Paerson’s and Allen’s accrued royalties and the 
bankruptcy dividend they collected, since said royalties 
were in the first place charged against the gross sales from 
the infringing book in arriving at the net profits of Liv¬ 
eright Inc. This difference of $13,893.85 which the court 
below disregarded was profit to some one of the infringers 
and is therefore recoverable in part by the Appellant. 

Under the contract between Appellees Pearson and Allen, 
and Liveright Inc, the $14,523.75 royalties from the sales 
of the infringing book accrued to Pearson and Allen in the 
hands of Liveright Inc., and are therefore chargeable as 
profits of Pearson and Allen. In Sheldon v. Metro-Gold- 
icyn Pictures Corp., 106 F. (2d) 45, the Court of Appeals 
allowed as a credit against profits there involved, a certain 
percentage of said profits which were payable under con¬ 
tract to a partnership composed of three officers of the de¬ 
fendant corporation, saying: 

“* * * The payments were never profits of the de¬ 
fendant at all; the contract effectively laid hold of 
them the moment they came into existence * * *” (p. 
51). 

The fact that Pearson and Allen allowed said accrued 
royalties to remain with Liveright Inc. for some time until 
the latter’s bankruptcy (Appellant’s App. 5) should not 
militate against the Appellant’s right of recovery thereof. 
The Appellant had no part in nor any control over the rela¬ 
tionship between Pearson and Allen and Liveright Inc. 
Such was a matter entirely between those parties and there¬ 
fore Pearson’s and Allen’s action in leaving said royalties 
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with Liveright Inc. rather than collecting the same as they 
accrued should not serve to defeat Pearson’s and Allen’s 
liability therefor to the Appellant. Subsequent loss of ac¬ 
crued profits is obviously not an element of cost charge¬ 
able against gross sales, as prescribed by Section 25 of the 
Copyright Act (p. 3 supra). By the same token the $75.00 
lawyer’s fees for presentation of the bankruptcy claim is 
not a proper cost deduction. Therefore the Appellees Pear¬ 
son and Allen should be held accountable for the $14,523.75 
accrued royalties, less $350.30 deductible cost, or a net of 
$14,173.45. 

Accordingly the Appellees realized a gross sum of $53,- 
143.78 and $400.00 from the sales of the infringing book 
against which they have established deductible costs of 
$9,297.48 and $350.30, thus leaving a balance of $44,896.00 
with which net amount they are chargeable. As the court 
below has determined that 10 percent of the profits from 
the infringing book are attributable to the infringement the 
Appellees are therefore liable to the Appellant for profits 
in the net amount of $4,489.60. 

m. 

The Appellant is entitled to statutory damages as provided 

in the Copyright Act. 

The court below erroneously found that the Appellants 
sustained no damage from the infringement. On the con¬ 
trary the mere proof of the infringement establishes dam¬ 
age to the Appellant. Towle v. Ross, 32 F. Sup. 125, 128. 
Furthermore, the evidence clearly establishes that property 
of value of the Appellant was taken by the infringement; 
however the amount of the damage could not be and was 
not proven (Appellant’s App. 5-6), Dickey v. Mutual Film 
Cory. 160 N.Y.S. 609. 

In the copyright case of Towle v. Ross (supra) the court 
said: 

“The plaintiff is entitled to some damages on the 
mere showing of infringing acts. There must have 



18 


been some actual damage, under the authorities, but 
this damage is without further proof raised to the 
statutory amount if the amount cannot be ascertained. 
The plaintiff has failed to prove any damage to his 
general business, or any casual connection with the 
acts of defendants and its diminution. The loss of two 
sales may have been caused bv the infringement. 

In copyright infringement cases where no damages have 
been shown, it has been held that the copyright owner is en¬ 
titled to statutory damages under the Copyright Act which, 
in Section 25 (p. 3 supra) provides that “in lieu of actual 
damages and profits’’ the infringer shall be liable to the 
copyright proprietor for “such damages as to the court 
shall appear to be just”; and after enumerating limitations 
on statutory recovery in certain cases it further provides 
that “such damages shall in no other case exceed the sum 
of five thousand dollars nor be less than the sum of two hun¬ 
dred and fifty dollars, and shall not be regarded as a pen¬ 
alty”. L. A. Westermann Co. v. Dispatch Printing Co. 249 
U. S. 100,106-7; Jeivell-LaSalle Realty Co. v. Buck, 283 U. S. 
202, Question II, pp. 203, et seq.; Vitaphone Corp. et al. v. 
Hutcheson Amusement Co. 19 F. Sup. 359; Society of Euro¬ 
pean Stage Authors and Composers. Inc. v. Nciv York Hotel 
Statler 19 F. Sup. 1; Sauer v. Detroit Times Co. 247 F. 6S7, 
691-2; Fred Fisher Inc. v. Dillingham et al. 298 F. 145,152; 
Eliot v. Geare-Marston Inc. 30 F. Sup. 301, 307; M. Wit- 
mark & Sons v. Calloway et al., 22 F. (2d) 412; Douglas et 
al. v. Cunningham et al., 295 U- S. 207, 55 S. Ct. 365. 

In the case of Sammons v. Larkin, 38 F. Sup. 649, 655 
(aff’d Sammons v. Colonial Press, 126 F.(2d) 341), which 
the court below seems to have erroneously followed in the 
matter of joint and several liability of copyright infringers, 
it was found that of the two joint infringers the defendant 
publisher realized a profit but the defendant printer did 
not, and therefore the court held the publisher liable for 
the profit and also held the printer liable for minimum stat¬ 
utory damages of $250.00 as no actual damages were shown. 
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Accordingly on the theory of the Sammons case (supra) 
the court below to be consistent should have held Appellee 
Van Rees Press liable for at least minimum statutory dam¬ 
ages of $250.00, and likewise Appellees Pearson and Allen 
as the judgment against them for profits of $15.46 is neg¬ 
ligible. 

In Sheldon v. Metro-Goldwyn Pictures Corp., 309 U. S. 
390, 399, the Supreme Court limited its language regarding 
non-applicability of the “in lieu’’ clause of Section 25 of 
the Copyright Act, (p. 3, supra) to the facts of that par¬ 
ticular case, saying that “We agree with petitioners that 
the ‘in lieu’ clause is not applicable here, as the profits have 
been proved and the only question is as to their apportion¬ 
ment.” (emphasis supplied). In the case large profits 
were established for which the infringers were unquestion¬ 
ably accountable, and consequently in order to determine 
just and adequate compensation for the petitioners, it was 
only necessary to ascertain a proper basis for apportion¬ 
ment of the profits between the infringing and non-infring¬ 
ing parts of the production. Question of the applicability 
of the “in lieu” clause was not before the Circuit Court of 
Appeals, (106 F. (2d) 45) nor the Supreme Court. 

It was held in the case of Davilla v. Brunsivick-Balke 
Collender Co. of New York et al., 94 F. (2d) 567, 569-570 
that “* * * actual profits were sufficiently established be¬ 
fore the master so as to preclude the recovery of statutory 
damages.” However such language obviously was not 
meant to preclude the recovery of statutory damages in a 
case such as the instant one. Here there are large profits 
from the infringement but because of subsequent bank¬ 
ruptcy of one of the joint infringers practically none are 
collectible under judgment of the court below. It is a re- 
ductio ad dbsurdum to hold in effect that a plaintiff who 
properly attempts but only succeeds in establishing a small 
fraction of the actual profits and/or damages from the in¬ 
fringement forfeits the benefit of the statutory damages pro¬ 
vided by Section 25 the Copyright Act for the purpose of 
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insuring just and adequate compensation for infringement 
(p. 3 supra). 

The Davilla case (supra) quotes with approval the 
following in the case of Douglas v. Cunningham, 294 U. S. 
207, 209, 55 S. Ct. 365, 366, where the Supreme Court ex¬ 
pressly held that statutory damages are applicable where 
otherwise there would be onlv recovery of a nominal 

* V 

amount: 

“The phraseology of the section was adopted to 
avoid the strictness of construction incident to a law 
imposing penalties, and to give the owner of a copy¬ 
right some recompense for injury done him, in a case 
where the rules of law render difficult or impossible 
proof of damages or discovery of profits. In this re¬ 
spect the old law was unsatisfactory. In many cases 
plaintiffs, though proving infringement, were able to 
recover only nominal damages, in spite of the fact that 
preparation and trial of the case imposed substantial 
expense and inconvenience. The ineffectiveness of the 
remedy encouraged wilful and deliberate infringe¬ 
ment.” 

In the above quoted case, where the defendants were so- 
called “innocent infringers”, the Supreme Court of the 
United States sustained the trial court’s award of $5,000 
damages plus counsel fees. The facts of that case are very 
similar to the findings of the court below in the case at bar. 
The infringement consisted of publishing a copyrighted 
story in 384,000 copies of the Boston Post. No actual dam¬ 
ages were shown. Apparently profits could have been ar¬ 
rived at, as attempted in the instant case, (here the court 
below” has found that 10 percent of gross sales are attrib¬ 
utable to the infringement). Although the court below 
found the bankrupt Appellee Liveright Inc. to be liable for 
profits in the amount of $3,072.25, which are not collectible, 
and the Van Rees Press to be liable for no profits, and 
Pearson and Allen, wffio purloined the Appellant’s prop¬ 
erty to be liable for only $15.46, it nevertheless rendered 
judgment accordingly without giving the Appellant the 
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benefit of any award of statutory damages even in the 
minimum amount, or allowance of any amount for attor¬ 
ney’s fees. Thus the court below not only disregarded the 
statutory provisions of the Copyright Act but clearly 
abused its discretion in that regard. 


IV. 

The court below erred in finding that the infringement was 

“not wilful or deliberate” on the part of the Appellees. 

In the report of the Auditor which the court below ac¬ 
cepted and adopted, it was found that the Appellee Pearson 
assisted in the publication of the October and November 
1931 issues of the Appellant’s magazine. He was familiar 
with the editorial and corporate set-up of the magazine. 
His connection was severed about the time of the 
publication of the December issue of the magazine 
in which appeared Appellant’s article here involved, 
with attached notice to all the world of the Ap¬ 
pellant’s copyright therein; (Appellant’s App. 8-9) that in 
July 1932, while preparing the infringing book “MORE 
MERRY-GO-ROUND”, Pearson recalled that the article 
in question had appeared in the December 1931 issue of 
“The Washingtonian” and knew that Rixie Smith had writ¬ 
ten the same and sold it to the Appellant; Pearson there¬ 
upon discussed the matter with Allen with a view to in¬ 
corporating the same in their said book; without making 
any effort whatsoever to obtain permission to use the ar¬ 
ticle from the known copyright owner. Allen, on instruc¬ 
tions from Pearson, approached Rixie Smith and purport¬ 
edly obtained permission so far as Smith was concerned, 
to use the article in question, although Pearson and Allen 
both well knew that the article had been sold to, and copy¬ 
righted by the Appellant (Appellant’s App. 8-11). 

It is obvious from the foregoing that the appellees Pear¬ 
son and Allen cannot be classified as “innocent infringers” 
since the appellant obtained its copyright by publication of 
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the article in question with attached notice to all the world 
of its copyright therein, and as the infringement resulted 
from the voluntary acts of the appellees, it must have been 
“wilful” on their part. 

The court below, in its order of reference to the Auditor, 
(Appellant’s App. 2) stated that the appellant’s copyright 
had been “wrongfully” infringed by the appellees. 

Appellees Pearson and Allen were two experienced and 
hard-boiled newspaper men and knew the ins and outs and 
ownership of the magazine. They took the article from 
the December issue which carried on its face the notice of 
copyright in the appellant. For reasons of their own, they 
elected to ignore the known owner of the copyright and to 
deal with Rixev Smith, the author, for the evident purpose 
of establishing an alibi. The finding of the Auditor and 
the court below (Appellant’s App. 9-13) that, “3. The in¬ 
fringement was not wilful or deliberate on the part of the 
defendants,” (Appellant’s App. 17) is patently an errone¬ 
ous conclusion by the court and is in conflict with the other 
facts found, which other facts inescapably lead to the 
proper conclusion that the infringement was both wilful 
and deliberate on the part of Pearson and Allen. 

CONCLUSION. 

Upon the record of the proceedings and the points and 
authorities applicable thereto, the court below erred in its 
findings of fact, conclusions of law and rulings, as above 
set forth, and the judgment of the court below should there¬ 
fore be reversed and a judgment entered for appellant 
against the appellees jointly and severally for at least $5,- 
000, together with a proper allowance for counsel fees. 

Respectfully submitted, 

Horace S. Whitman, 

Gibbs L. Baker, 

Attorneys for Appellant. 
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IN THE 


United States Court of Appeals 

fob the District of Columbia 


No. 8473 


THE WASHINGTONIAN PUBLISHING CO., INC., 

Appellant, 

v. 

DREW PEARSON, ROBERT S. ALLEN, LIVERIGHT, 

INC., ET AL., Appellees. 


Appeal from the District Court of the United States for the 

District of Columbia. 


APPENDIX TO BRIEF FOR APPELLANT. 


IN THE DISTRICT COURT OF THE UNITED STATES 
FOR THE DISTRICT OF COLUMBIA, NO. 55429 IN 
EQUITY, WASHINGTON PUBLISHING CO., INC., 
v. DREW PEARSON, ROLAND S. ALLEN, LIVER- 
RIGHT, INC., AND VAN REES PRESS. 

31 Decree 

Filed December 14,1936 


This cause coming on to be heard at this term upon the 
pleadings and testimony, and being considered by the Court, 
it is, by the Court, this 14th day of December, 1936, 
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Adjudged, Ordered and Decreed, 

1. That the plaintiff is the owner of the copyright of the 
December, 1931, issue of the monthly magazine known as 
“The Washingtonian”, and said copyright has been wrong¬ 
fully infringed by the defendants by the publication and 
sale of the book entitled “More Merry-Go-Round” and the 
plaintiff is entitled to recover damages from the defendants, 
jointly and severally, for such infringement. 

2. That the defendants, their agents, servants and em¬ 
ployees be, and they are hereby, perpetually enjoined from 
infringing plaintiff’s said copyright and from hereafter 
publishing or selling or otherwise distributing any part of 
the copyrighted article entitled “The Mills—of the Gods”, 
contained in said December, 1931, issue of “The Washing¬ 
tonian”; 

3. That this cause be, and hereby is, referred to the Au¬ 
ditor of this Court who shall take, state and report as fol¬ 
lows: 

32 (a) What damages have been suffered by the 

plaintiff due to the infringement of the plaintiff’s 
copyright as hereinbefore set out, as well as all the profits 
which the defendants, or any one of them, shall have made 
from such infringement, and in proving such profits, the 
plaintiff shall be required to prove sales only and the defen¬ 
dants shall be required to prove every element of cost which 
they claim; 

(b) The number of copies of the infringed book entitled 
“More Merry-Go-Round” made or sold by or found in the 
possession of the defendants or their agents or employees. 

F. DICKINSON LETTS 
Justice. 

From the foregoing decree the defendants, by their attor¬ 
ney, in open court, note an appeal to the U. S. Court of Ap¬ 
peals for the District of Columbia. A bond to cover costs 
is hereby fixed in the sum of One Hundred Dollars ($100) 
with leave to deposit with the clerk the sum of Fifty Dollars 
($50) in lieu thereof. Upon the perfection of an appeal and 
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the filing of a supersedeas bond in the sum of Five Thou¬ 
sand Dollars ($5,000) the reference to the Auditor as pro¬ 
vided in the decree shall be stayed pending the final deter¬ 
mination of the case upon review. 

F. DICKINSON LETTS 
Justice. 

38 Report of the Auditor 

To the District Court of the United States 
for the District of Columbia: 

The Auditor, to whom the above-entitled cause was re¬ 
ferred, respectfully reports, as follows: 

• ••**#•••* 

40 2. In pursuance of the directions contained in said 

decree, and after due notice to counsel for the parties, 
the Auditor held hearings and took the testimony of cer¬ 
tain witnesses on January 29, 1940, June 5, 1940, June 21, 
1940, and June 10, 1941. At the hearing held on June 21, 
1940, counsel for defendants, advised the Auditor that they 
desired to take the testimony of certain New York publish¬ 
ers regarding the value of the infringing material contained 
in the book entitled “More Merry-Go-Round”; and at the 
hearing held on June 10, 1941, supra, counsel advised the 
Auditor that the depositions had been taken in New York 
beginning on July 11,1940. 

• ••**•••• 
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41 4. At the first hearing, held January 29, 1940, 
counsel offered in evidence a written stipulation of 

facts, which was marked “Plaintiff’s Exhibit A”; (See 
Transcript Vol. 1, p. 3). Said stipulation reads as follows: 

“District Court of the United States 
For the District of Columbia 

Equity No. 55,429. 

The Washingtonian Publishing Company, Inc., 

vs. 

Drew Pearson, et al. 

Stipulation of Facts 

It is hereby stipulated and agreed by and between the 
undersigned attorneys for the respective parties herein as 
indicated, that the following facts may be considered and 
deemed as proved and in evidence herein; and it is further 
stipulated and agreed between the parties that no addi¬ 
tional evidence inconsistent therewith shall be offered by 
any party or received in evidence: 

1. In the year 1931, and more particularly in December, 
1931, when the issue of the magazine THE WASHING¬ 
TONIAN was published by plaintiff containing the copy¬ 
righted material which was later held to be infringed by the 
defendants through the publication of the book, MORE 
MERRY-GO-ROUND, the plaintiff’s magazine had a 
monthly circulation of approximately 13,000 copies. 

2. The plaintiff, during the year 1931, employed Rixey 
Smith to write a column and an article for each monthly 
issue of its magazine, THE WASHINGTONIAN. The 
plaintiff agreed to pay him $50 each month for the column 
and $50 for each article. Pursuant to this agreement, he 
wrote the article, THE MILLS—OF THE GODS, which 
contained the material held to be infringed in this case, and 

it appeared in the December, 1931, issue of the mag- 

42 azine under the pen name “Linthicum Hall.” Rixey 
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Smith had been a newspaper man for years and is the 
author of magazine articles and books. The sum usu¬ 
ally received by him from other sources for writing such 
articles as THE MILLS—OF THE GODS was from $250 
to $500 for each article. 

3. The defendants Drew Pearson and Robert S. Allen 
entered into a contract with Liveright, Inc., in January, 
1931, which was subsequently amended by the parties to 
cover and include the publication of MORE MERRY-GO- 
ROUND. This contract as amended provided that the said 
Pearson and Allen were to be paid a royalty of 15% of the 
retail price of the book. A total of 34,502 copies were 
printed by defendant Van Rees Press for Liveright, Inc., 
and 34,430 copies were bound. The retail price of the book 
was $3.00. 

4. The defendant Liveright, Inc., sold 32,275 copies of 
the book and received therefor a gross sum of $54,143.78. 
The said corporation was adjudicated a bankrupt on or 
about the 4th day of May, 1933. The Trustee in Bankruptcy 
for Liveright Inc., sold one thousand (1,000) volumes of 
MORE MERRY-GO-ROUND, for the sum of $400.00. The 
net profit of Liveright, Inc., before bankruptcy, from the 
publication and sale of MORE MERRY-GO-ROUND was 
$30,322.55. 

5. The only payments that Drew Pearson and Robert S. 
Allen received for royalties, as aforesaid, under the said 
contract, were from the Trustee in Bankruptcy of Liver¬ 
ight, Inc., and in settlement for royalties due on the vol¬ 
umes sold by Liveright, Inc., and by the Trustee; the pay¬ 
ments were in a total sum of $629.90. The said Pearson and 
Allen received no other payments or remuneration of any 
kind from any source from the preparation, publication, 
sale or distribution of MORE MERRY-GO-ROUND. The 
expenses of Pearson and Allen in connection with the prep¬ 
aration and sale of MORE MERRY-GO-ROUND were 
$475.30, and consisted of $50 paid to Rixey Smith before 
the publication of MORE MERRY-GO-ROUND; $101 for 
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three trips to New York; $249.30 spent in connection with 
publicity efforts by the authors personally, for which they 
were not reimbursed by Liveright, Inc.; and $75 paid by 
them to a New York law* firm for services in connection w T ith 
the presentation of their claim for royalties to the Trustee 
in Bankruptcy of Liveright, Inc. 

6. The defendant Van Rees Press, the printers of 
43 MORE MERRY-GO-ROUND, were never paid by 
the publishers, Liveright, Inc., and sustained a net 
loss of approximately $1,800.00 on their work in connection 
with the book. 

Executed in triplicate this 1st day of December, 1939. 

Horace S. Whitman, 
Attorney for Plaintiff 

Elisha Hanson 

Eliot C. Lovett 
Attorneys for Defendants, 
Pearson, Allen, and 
Van Rees Press” 

5. With respect to the Court’s direction to state and re¬ 
port “what damages have been suffered by the plaintiff due 
to the infringement of the plaintiff’s copyright” as set out 
in the foregoing decree, no testimony whatever has been 
offered by plaintiff to prove any actual or special damages. 
The Auditor therefore finds that the plaintiff suffered no 
damages due to the infringement of said copyright. 

6. As to “the number of copies of the infringed book en¬ 
titled ‘More Merry-Go-Round’ made or sold by or found in 
the possession of the defendants or their agents or em¬ 
ployees”, the Auditor finds and reports that 34,502 copies 
of said book were made and printed, and that, of this num¬ 
ber, 34,430 copies were bound, (leaving 72 copies unbound); 
that 33£75 of the bound books were sold; of which number 
32£75 -were sold by the defendant Liveright, Inc., prior to 
its adjudication as a bankrupt, and 1000 were sold by the 
trustee in bankruptcy for said Liveright, Inc. In the ab¬ 
sence of evidence to the contrary, it is presumed, and the 
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Auditor finds, that 1155 of the bound books and 72 unbound 
books remain in the possession of the defendants or their 
agents or employees; (See Stipulation of Facts, marked 
Plaintiff’s Exhibit A, supra). 

44 7. With respect to the provision in said decree re¬ 

quiring the Auditor to state and report “all the 
profits which the defendants, or any of them, shall have 
made from such infringement it will be observed from 
the foregoing stipulation of facts, that the attorneys for 
the respective parties have stipulated and agreed, as fol¬ 
lows: 

(1) That the net profit of the defendant Liveright, Inc., 
from the publication and sale of the entire book “More 
Merry-Go-Round”, before bankruptcy, was $30 f 322.55, plus 
$400.00 received by its trustee in bankruptcy for 1,000 cop¬ 
ies; (2) that the defendants Pearson and Allen received 
$629.90 as royalties, and their expenses in connection with 
the preparation and sale of MORE MERRY-GO-ROUND 
were $ 475.30 ; (3) and that the defendant Van Rees Press, 
Inc., the printer of “More Merry-Go-Round”, sustained a 
net loss of approximately $1,800.00 on its work in connec¬ 
tion with the book. On the basis of said stipulation, the 
Auditor finds that the net profit made by said Pearson and 
Allen from the entire book “More Merry-Go-Round”, was 
$154.60. 

*•••##••** 

57 Manner of Infringement 

12. With respect to the plaintiff’s contention that the use 
of the copyrighted material was a ■willful and deliberate 
plagiarism, and the opposite contention of defendants, that 
they acted innocently and in good faith and in an honest 
belief that they were entitled to use the material; the Au¬ 
ditor finds as follows: 

The plaintiff, during the year 1931, employed Rixey Smith 
to write a column and an article for each monthly issue of 
its magazine, THE WASHINGTONIAN. The plaintiff 
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agreed to pay him $50 each month for the column and $50 
for each article. Pursuant to this agreement, Rixey Smith 
wrote the article entitled “THE MILLS—OF THE 
GODS”, which contained the material held in this case to 
have been infringed. This article appeared in the Decem¬ 
ber, 1931, issue of THE WASHINGTONIAN under the pen 
name, “Linthicum Hall”, (Stipulation of facts, par. 2). 
This w^as Pearson’s pen name, and Rixey Smith had fre¬ 
quently used it. 

In May, 1931, one Frederick G. Brownell became associ¬ 
ated with Mrs. Banister with a view* to reorganizing and 
refinancing The Washingtonian. At that time, Brownell 
vrent to see the defendant Drew* Peason and interested him 
in a plan to reorganize and refinance the magazine, and both 
Brownell and Pearson met and discussed the matter wdth 
Mrs. Banister, as the Editor of the Magazine and managing 
Vice President of The Washingtonian Publishing Company, 
in the office of the company. Pearson then became familiar 
with the editorial and corporate setup of the maga- 
58 zine. Pearson made certain suggestions for changes 
in the editorial policy of the magazine, and assisted 
Mrs. Banister in carrying out the changes in the October 
and November issues of the magazine. He received no com¬ 
pensation for the work he did. 

The December, 1931 issue of THE WASHINGTONIAN 
carried on the title page: 

THE WASHINGTONIAN 
The Magazine of the National Capital 

Marion Banister 
Editor and Publisher 

CONTENTS 

• * * * * Page 

The Mills—Of the Gods 10 

• ••#*• 
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Publisher's Announcement 

Published Monthly by Marion Banister for The Washing¬ 
tonian Publishing Co. Publication Office Eckington Place 
and Florida Avenue, N. E. Editorial Office, 1703 L Street, 
N. W., Washington, D. C. Copyright 1931, by The Wash¬ 
ingtonian Publishing Company. 

Similar notices, except as to the material listed under 
“contents”, were carried on the title page of the magazine 
for the months of October and November, 1931. 

Marion Banister had been Editor and Publisher and Gen¬ 
eral Manager of THE WASHINGTONIAN PUBLISH¬ 
ING COMPANY, and its predecessor in name, since 1925, 
and a stockholder in the Corporation. 

The December, 1931, issue of The Washingtonian was the 
last one published, and Pearson’s connection with the busi¬ 
ness was severed at or about that time. During the 
59 year 1931 the plaintiff, The Washingtonian Publish¬ 
ing Company, Inc., suffered a net loss from the pub¬ 
lication of its magazine, The Washingtonian. Since 1931 
said company has neither published said magazine, nor been 
engaged in the publishing business. 

In January, 1931, the defendants Pearson and Allen en¬ 
tered into a contract with Liveright, Inc., which was later 
amended to cover and include the publication of the book 
“More Merry-Go-Round”, which was published in August, 
1932. This contract, as amended, provided that Pearson 
and Allen were to be paid a royalty of 15 per cent, of the 
retail price of the book, which was $3.00 (see stipulation, p. 
5 hereof). 

In July, 1932, Pearson and Allen were pressed for time, 
trying to finish the book. The publishers were crowding 
them for copy. Pearson was working on a chapter entitled 
“The Wizards of Reconstruction”, dealing principally with 
Ogden Mills and Eugene Meyer, and he remembered the 
article Rixey Smith had written on Ogden Mills, entitled 
“The Mills—of the Gods” which was published in the De¬ 
cember issue of The Washingtonian, because he (Pearson) 
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and Smith had discussed the subject-matter even before 
Smith wrote the article. Pearson, in order to save time 
(in finishing his chapter), wanted to use some of the mate¬ 
rial in the Smith article; he so indicated to Allen, and sug¬ 
gested that Allen see Rixey Smith about getting his 
(Smith's) permission to use the article, or some of its con¬ 
tents. Allen visited Smith and talked about the matter; 
that is, as to obtaining second serial rights on the article. 
According to Allen’s recollection, Smith’s response was in 
part, “Sure, go ahead and use it. Use the article. De¬ 
lighted’’; Allen indicated that he and Pearson would pay 
Smith for the article, or the permission to use it, to which 
Smith replied, “Nothing like that. I am not out anything, 
anyway you fellows go ahead and use it.” Allen had “a 
definite understanding (in his own mind) that (he) 
60 had carte blanche to use the article as (they) saw 
fit.” Allen reported back to Pearson and they dis¬ 
cussed the subject of paying Smith, and the amount. $50.00 
was considered, (that being the amount which Smith was 
supposed to have received from The Washingtonian for the 
article); and it was agreed that a check for $50 would be 
sent to Smith. Pearson’s check for that amount, dated July 
22, 1932, was sent to Rixey Smith, accompanied by the fol¬ 
lowing letter (plff. ex. 12): 

July 22 

Dear Rixey, 

Many thanks for permission to use the Mills article. It 
is a swell piece and could not be surpassed. 

Enclosed is a check which is not as much as use of the 
piece is worth, but still may help to balance the long debit 
column on the Washingtonian. 

Best regards, 

“Drew Pearsox” 

Smith got the money on the check a few days afterwards. 

Neither Pearson nor Allen made any attempt to get in 
touch with the plaintiff with regard to the use of the article, 
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“The Mills—of the Gods”, which had been previously pub¬ 
lished in its magazine. 

After Justice Letts filed his opinion in this case, on March 
28, 1935, (which, on rehearing, was found by the Justice to 
be “erroneous”), a trade magazine known as “Editor and 
Publisher”, carried an article (Def. Ex. N) referring to the 
opinion. The defendant Pearson thought the article might 
be considered as implying that he and Allen had stolen the 
infringed material, and he got in touch with Rixey Smith, 
told him about the article, and asked him to write a letter to 
“Editor and Publisher” and explain that Pearson and 
Allen had purchased the material from him (Smith) and 
had not stolen it. Several days later Peason received from 
Smith the following letter, dated April 10th, 1935, (def. ex. 
0 ): 

61 “My dear Drew: 

“After reading the article in question in The Edi¬ 
tor & Publisher of April 6th, I am very reluctant to write 
the magazine direct, since they do not seem to know that I 
was in any way involved and apparently do not know of my 
existence. I would much prefer to say to you thus privately 
for your ow r n satisfaction and for the edification of any in¬ 
quiring editor, that as the author of the article in question 
you had my full permission to make any use of it you saw 
fit, The Washingtonian having suspended for many months 
and being indebted to me for many hundred dollars. This 
permission was given to you very freely on my part with¬ 
out much thought as to copy right or any technicality in¬ 
volved; and without any thought of remuneration. 

“Neither in this, nor in afterwards accepting the fifty 
dollar check you were kind enough to send me, did it ever 
occur to me that either party to the transaction was guilty 
of any impropriety. 

“Sincerely yours, 


“Rixey Smith” 
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13. From the foregoing facts, as well as from all the other 
factual details and circumstances shown, the Auditor has 
concluded, and further finds, as follows: That the defen¬ 
dants Pearson and Allen did not wilfully and deliberately 
plagiarize the plaintiff’s copyrighted article, but that, on the 
other hand, they were not wholly innocent with respect to 
the infringement; that their use of the copyrighted article, 
without obtaining the plaintiff’s consent, resulted from a 
mistaken belief that they had the right to use said article, 
because of their supposed purchase of the so-called “sec¬ 
ond serial rights” from Rixey Smith (the original writer of 
the article), the permission given by him, and the fact that 
the plaintiff corporation had theretofore ceased the pub¬ 
lication of its magazine and had been practically out of bus¬ 
iness for several months; that said Pearson and Allen were 

negligent in their failure to consult the plaintiff with 
62 respect to the use of the article, since they knew it 

had been written for and published in the plaintiff’s 
magazine. Under the circumstances then existing, however, 
the Auditor finds that their negligence was not so gross or 
reckless as to warrant a finding that they wilfully or delib¬ 
erately infringed the copyrighted article. 

14. The foregoing findings, it is believed, are not in con¬ 
flict with the Sheldon case, (106 Fed. 2d, 45; s. c. 309 U. S. 
390). There, it was admitted that the defendants had been 
negotiating for the purchase of the motion picture rights 
of plaintiff’s copyrighted play, for about $30,000.00. The 
negotiations failed, however; but the defendants neverthe¬ 
less went ahead and used the plaintiff’s copyrighted play. 
And it was from the “standpoint” of “deliberate plagiar¬ 
ism” that the Supreme Court approached and disposed of 
the question of apportionment (p. 397). Here, however, the 
defendants believed that they had a right to use the Smith 
article; and there were no prior negotiations with the plain¬ 
tiff. 

15. The Auditor has made, the findings stated in para¬ 
graphs 12 and 13, supra, chiefly because, in their briefs, 
counsel on each side have laid so much stress and emphasis 
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on their respective contentions as to the alleged wilfulness 
and deliberateness of the infringement, on the one hand, and 
the alleged innocence and good faith of the defendants, on 
the other. It would seem, however, that said contentions 
are more or less unimportant insofar as a determination of 
the profits 11 from such infringement” is concerned. Sec¬ 
tion 25 (b) of the Copyright Act (quoted in 309 U. S. p. 399) 
defines the liability of an infringer as follows: 

63 “ (b) To pay to the copyright proprietor such dam¬ 

ages as the copyright proprietor may have suffered 
due to the infringement, as well as all the profits 'which the 
infringer shall have made from such infringement,... or in 
lieu of actual damages and profits, such damages as to the 
court shall appear to be just, ...” 

With respect to the above section, the Supreme Court 
said, in the Sheldon case: 

“The purpose is thus to provide just compensation for 
the wrong, not to impose a penalty by giving to the copy¬ 
right proprietor profits which are not attributable to the 
infringement”. (309 TJ. S. 399) 

* • • # 

“Petitioners stress the point that respondents have been 
found guilty of deliberate plagiarism, but we perceive no 
ground for saying that in awarding profits to the copyright 
proprietor as a means of compensation, the court may make 
an award of profits which have been shown not to be due to 
the infringement. That would be not to do equity but to in¬ 
flict an unauthorized penalty. . . . Where there is a com¬ 
mingling of gains, he (the infringer) must abide the conse¬ 
quences, unless he can make a separation of the profits so 
as to assure to the injured party all that justly belongs to 
him. When such an apportionment has been fairly made, 
the copyright proprietor receives all the profits which have 
been gained through the use of the infringing material and 
that is all that the statute authorizes and equity sanctions.” 
(ib. 405, 406). 

• •••#•••*# 
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64 17. And now, after due consideration of all the 

circumstances of the case as a whole, the Auditor 
finds and reports, as the ultimate facts, (1) that ten (10) 
per cent, of the stipulated profits of the defendants from the 
entire book “More Merry-Go-Round” was and is fairly and 
reasonably attributable and apportionable to their infringe¬ 
ment of the plaintiff’s copyright; and (2), that “the profits 
which the defendants, or any one of them (shall have) made 
from such infringement”, were as follows: 

Drew Pearson and Robert S. Allen: 

10 per cent, of $154.60 profit actually re¬ 
ceived by them from entire book $15.46 

Liveright, Inc.: 

10 per cent, of $30,722.55, profit from en- 


tire book 

3,072.25 

The Van Rees Press: 


(no profit, but $1,800.00 loss) 

NONE 

Total 

$3,087.71 


#••«**••** 


65 19. The Auditor makes a total charge of $661J25, 

which includes reimbursement for $161.25 paid by 
him to Messrs. Hart & Dice for reporting and furnishing 
transcript of the proceedings and testimony taken at the 
hearings, and $500.00 to the Auditor for his time and ser¬ 
vices under the reference. This fee has been paid by the 


defendants. 


# • ♦ 

^ ^ ^ • # 

A. LEFTWICH SINCLAIR, 


Auditor. 

# • • 

76 

® ^ ^ ® ^ 41 s 

Memorandum 


I have carefully considered the Report of the Auditor and 
objections and exceptions thereto, and the voluminous briefs 
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and written arguments presented by opposing counsel and 
have concluded as below set out: 

That plaintiff’s objections and exceptions to the Report 
of the Auditor should be overruled; that defendants’ 
motion for adoption of the Report of the Auditor 
should be sustained; that there is no liability for 
damages on the part of any defendants; that the defen¬ 
dants, Drew Pearson and Robert S. Allen are jointly and 
severally liable for profits in the sum of $15.46; that Live- 
right, Inc. is liable for profits in the sum of $3072.25; that 
no profit has been shown for which the defendant Van Rees 
Press shall account; that all of the defendants are jointly 
and severally liable for full costs. It clearly appears that 
the infringement of plaintiff’s copyright was not attended 
by wilfulness and deliberation on the part of any defendant. 
In the absence of wilful and deliberate purpose, when no 
damage resulted and when the other circumstances of the 
case and of the parties are as shown it is not seen that the 
allowance of an attorney’s fee is warranted. 

Let an appropriate judgment form be prepared by the at¬ 
torney for the defendants. 

F. DICKINSON LETTS 

Justice. 

*•*•**•**# 

77 Order 

This cause coming on to be heard upon the Report of the 
Auditor, plaintiff’s objections and exceptions thereto, de¬ 
fendants’ answer to plaintiff’s objections and their motion 
for the adoption of the Report and for a decree that they 
are severally liable for the profits shown by the Auditor, 
plaintiff’s motion for the allowance of its objections and 
exceptions to the Report, for a decree of defendants’ joint 
and several liability, and for costs and for an attorneys’ 
fee in the sum of $10,000, the various points and authorities 
filed in support and in opposition, together with oral argu¬ 
ment of counsel, it is, by the Court, after due consideration, 
this 18 day of December, 1942, 
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Ordered— 

1. That the plaintiff’s objections and exceptions to the 
Report of the Auditor be and the same hereby are over¬ 
ruled, and plaintiff’s motion for their allowance is hereby 
denied. 

2. That defendants’ motion for the adoption of the Re¬ 
port of the Auditor be and the same hereby is granted, and 
the Report of the Auditor is hereby approved and con¬ 
firmed. 

3. That defendants’ motion for a decree that they are 
severally liable for the profits shown by the Auditor be and 
the same hereby is granted. 

4. That plaintiff’s motion for a decree of defendants’ 
joint and several liability be and the same hereby is denied. 

5. That plaintiff’s motion for a decree that the defen¬ 
dants shal pay full costs of the proceedings be and the same 
hereby is granted. 

6. That plaintiff’s motion for an attorneys’ fee for the 
prosecution of the case be and the same hereby is denied. 

F. DICKINSON LETTS 

Justice. 

*•*•**••** 

78 Findings of Fact and Conclusions of Law 

This cause came on for final hearing and determination 
upon (a) the Report of the Auditor (including the proceed¬ 
ings before the Auditor under the order of reference) filed 
herein on September 15,1942, (b) plaintiff’s objections and 
exceptions to the Report filed herein on September 25,1942, 
(c) the defendants’ motion filed herein on October 1, 1942, 
for the adoption of the Report and for the determination of 
their several liability for profits, (d) plaintiff’s motion filed 
herein on October 22,1942, for a decree of defendants’ joint 
and several liability and for costs and an attorneys’ fee, and 
(e) the voluminous briefs submitted by counsel for the re¬ 
spective parties, as well as oral argument of counsel; and, 
after due consideration, the Court makes the following— 
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Findings of Fact 

1. The findings stated in the Report of the Auditor are 
supported by the evidence. 

2. The plaintiff sustained no damage from the infringe¬ 
ment. 

3. The infringement was not wilful or deliberate on the 
part of the defendants. 

4. The defendants Drew Pearson and Robert S. Allen 
realized a profit of $15.46 from the use of the copyrighted 

material. 

79 5. The defendant Liveright, Inc., realized a profit 

of $3,072.25 from the use of the copyrighted mate¬ 
rial. 

6. The defendant Van Rees Press, Inc., realized no profit 
from the use of the copyrighted material. 

7. In view of the second and third findings stated above, 
together with the other circumstances of the case and of 
the parties as shown by the evidence and the Report of the 
Auditor, the allowance to plaintiff of an attorneys’ fee is 
found to be not warranted. 

And now, upon the foregoing findings and the considera¬ 
tion of the case as a whole, the Court states, as follows, its— 

Conclusions of Law 

1. The Report of the Auditor should be approved and 
confirmed. 

2. There is no liability for damages on the part of any 
defendant. 

3. Defendants Drew Pearson and Robert S. Allen are 
jointly liable to the plaintiff for profits in the sum of $15.46 
realized by them from the use of the copyrighted material. 

4. Defendant Liveright, Inc., is liable to the plaintiff for 
profits in the sum of $3,072.25 realized by it from the use of 
the copyrighted material. 

5. Defendant Van Rees Press, Inc., is not liable to the 
plaintiff for any profits. 
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6. Plaintiff is entitled to recover full costs from all of the 
defendants jointly. 

7. Plaintiff is not entitled to recover attorneys’ fees from 
any of the defendants. 

Dated this 18 day of December, 1942. 

F. DICKINSON LETTS 

Justice. 

*•**••••#• 

80 Final Judgment 

Upon final consideration of this cause, including the Or¬ 
der and Findings of Fact and Conclusions of Law filed this 
date, it is by the Court this 18 day of December, 1942, 
Adjudged, Ordered and Decreed as follows: 

First. That the plaintiff recover of and from the defen¬ 
dants Drew Pearson and Robert S. Allen, jointly, the sum 
of $15.46, and that the plaintiff have execution therefor. 

Second. That the plaintiff recover of and from the de¬ 
fendant Liveright, Inc., the sum of $3,072.25, and that the 
plaintiff have execution therefor. 

Third. That the claim of the plaintiff against the defen¬ 
dant Van Rees Press, Inc., be and the same hereby is dis¬ 
missed except as to costs. 

Fourth. That the plaintiff recovers from all of the defen¬ 
dants, jointly, full costs herein, to be taxed by the Clerk. 

F. DICKINSON LETTS 

Justice. 

**••••••*« 
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82 Points Upon Which Plaintiff Relies On Appeal 

1. That the total net profits to the defendants from the 
book, MORE MERRY-GO-ROUND, which infringed the 
plaintiff’s copyrighted article, THE MILLS—OF THE 
GODS, was at least $44,771.00 and not $30,877.10 as found 
by the Auditor and the Court. 

2. That defendants are jointly and severally liable for 
their total profits from the infringement, and not severally 
liable for their individual profits only as found by the Audi¬ 
tor and determined by the Court. 

3. That the profits from the infringement for which thf 
defendants, Pearson and Allen, are liable in proper pro¬ 
portion under the Copyright Act, amounted to $14,048.45 
and not $154.60 as found by the Auditor and the Court. 

4. That contrary to the finding of the Auditor and the 
Court, plaintiff did suffer damages from the infringement, 
although not in a determinable amount. 

5. That contrary to the determination of the Court, plain¬ 
tiff is entitled to statutory damages for the infringement 
in the maximum amount prescribed by the Copyright 

Law. 

83 6. That contrary to the determination of the Court 
and in order to do equity herein, plaintiff is entitled 

to a reasonable award of damages jointly and severally 
against the several defendants for their infringement of 
plaintiff’s copyright. 

7. That contrary to the finding of the Auditor and the 
Court, the defendants wilfully and deliberately infringed 
the plaintiff’s copyright. 

HORACE S. WHITMAN, 
GIBBS L. BAKER, 

Attorneys for Plaintiff. 

Service of copy acknowledged 
this 27th day of January, 1943. 

ELIOTT C. NOVETT, 

Attorney for Defendants. 
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United States Court of Appeals 

FOE THE DlSTKICT OF COLUMBIA. 


No. 8473 


THE WASHINGTONIAN PUBLISHING 
COMPANY, INC., Appellant, 

v. 

DREW PEARSON, ROBERT S. ALLEN, LIVERIGHT, 
INC., and VAN REES PRESS, INC., Appellees. 


Appeal from an Order and Judgment of the District Court 
of the United States for the District of Columbia. 


BRIEF ON BEHALF OF APPELLEES. 


COUNTER-STATEMENT OF THE CASE. 

During the year 1931 The Washingtonian Publishing 
Company, Inc., appellant, published a monthly maga¬ 
zine called THE WASHINGTONIAN and employed 
one Rixey Smith to write for each issue, agreeing to pay 
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him $50 per article. Pursuant to this agreement, Smith 
wrote an article on Ogden Mills entitled “The Mills—of 
the Gods”, which appeared in the December, 1931, issue of 
the magazine. This issue also carried a notice of copyright 
by the appellant. It was the last issue published, and the 
Company has not since engaged in the publishing business. 
(Appellant’s Appendix, pp. 7-9.) 

During 1931 appellees Pearson and Allen entered into a 
contract with appellee Liveright, Inc., for the publication 
of a book entitled MORE MERRY-GO-ROUND on a roy¬ 
alty basis. They were pressed for time while working on a 
part dealing with Ogden Mills, and Pearson recalled the 
said article by Rixey Smith, the subject matter of which 
he had discussed with Smith even before the article was 
written. Allen visited Smith and talked to him about sell¬ 
ing them second serial rights on the article. Smith told 
them to go ahead and use it, and that he did not want any 
pay. However, they decided to send him $50, which was the 
amount that he was supposed to have received from the 
magazine. This was done by Pearson’s check which he en¬ 
closed in a letter to Smith thanking him for permission to 
use the article and stating that the check “is not as much 
as use of the article is worth, but still may help to balance 
the long debit column on THE WASHINGTONIAN.” 
They used a portion of the article, and the book MORE 
MERRY-GO-ROUND was published in August, 1931. (Ap¬ 
pellant’s App. 9-10.) It was printed by appellee Van Rees 
Press, Inc. (Appellant’s App. 6.) 

In March, 1933, appellant instituted this action in the Su¬ 
preme Court of (now District Court of the United States 
for) the District of Columbia. After Mr. Justice Letts filed 
his opinion in the case in favor of appellees in March, 1935, 
a trade magazine known as EDITOR AND PUBLISHER 
carried an article relating thereto which Pearson thought 
might be construed to indicate that he and Allen had stolen 
the Mills material. Therefore, he asked Rixey Smith to 
write the magazine and explain that Pearson and Allen had 
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purchased the material from him and had not stolen it. 
Smith replied that he was reluctant to write the magazine 
direct but that he would say to Pearson that— 

. . as the author of the article in question you had 
my full permission to make any use of it you saw fit, 
The Washingtonian having suspended for many 
months and being indebted to me for many hundred 
dollars. This permission was given to you very freely 
on my part without much thought as to copyright or 
any technicality involved, and without any thought of 
remuneration. 

4 ‘Neither in this nor in afterwards accepting the fifty 
dollar check you were kind enough to send me, did it 
ever occur to me that either party to the transaction 
was guilty of any impropriety. ” 

Subsequently, on rehearing, Mr. Justice Letts found his 
original opinion to be “erroneous” and, in December, 1936, 
decreed that appellant’s copyright of its magazine had been 
infringed by the book MORE MERRY-GO-ROUND and that 
appellees were liable therefor, and he ordered the case re¬ 
ferred to the Auditor to ascertain the damages suffered by 
the appellant and the profits which the appellees made from 
the infringement. (Appellant’s App. 2,11.) 

The appellees appealed to this Court from the decree of 
liability, and the reference to the Auditor was held in abey¬ 
ance. This Court reversed the lower court on the ground 
that the action could not be maintained for the reason that 
the appellant had not promptly deposited in the Copyright 
Office copies of the December, 1931, issue and registered 
claim of copyright thereof as required by Section 12 of the 
Copyright Act, but had deposited and registered 14 months 
thereafter (six months subsequent to the publication of 
MORE MERRY-GO-ROUND) and merely for the purpose 
of bringing this action. Pearson, et al. v. The Washington¬ 
ian Publishing Co., Inc., 68 App. D. C. 373, 98 F. (2d) 245. 
This decision was reversed by the Supreme Court on writ 
of certiorari and the case was remanded to the District 
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Court. The Washingtonian Publishing Co., Inc., v. Pear¬ 
son, et al., 306 U. S. 30, S3 L. ed. 470. 

Pursuant to the order of reference, which became opera¬ 
tive under the action of the Supreme Court, the Auditor 
held four different hearings during 1940 and 1941, and dep¬ 
ositions were taken in New York of certain publishers re¬ 
garding the value of the infringing material contained in 
MORE MERRY-GO-ROUND. (Appellant’s App. 3.) 

The Auditor found that the appellant suffered no dam¬ 
ages from the infringement, no testimony having been of¬ 
fered by it to prove either actual or special damages. (Ap¬ 
pellant’s App. 6.) 

The Auditor also found, in accordance with the Stipula - 
tion of Facts subscribed by the parties and fully set forth 
in his Report (Appellant’s App. 4-6), that, from the pub¬ 
lication and sale of the entire book MORE MERRY-GO- 
ROUND, (1) the net profit of Liveright was $30,322.55 be¬ 
fore it was adjudicated a bankrqupt, plus $400 received by 
its trustee in bankruptcy, (2) the net profit of Pearson and 
Allen was $154.60, and (3) Van Rees Press sustained a net 
loss of approximately $1,S00. (Appellant’s App. 7.) 

The Auditor further found that 10 per cent, of the profits 
made by the appellees from the entire book “was and is 
fairly and reasonably attributable and apportionable to 
their infringement” of appellant’s copyright, and that the 
profits which they made from the infringement were as fol¬ 
lows: Pearson and Allen (10 per cent, of $154.60 profit ac¬ 
tually received from the entire book) $15.46; Liveright (10 
per cent, of $30,722.55 profit actually received from the en¬ 
tire book) $3,072.25; and Van Rees Press (no profit, but 
$1,800 loss) none. (Appellant’s App. 14.) 

The Auditor also found that the appellees did not wil¬ 
fully or deliberately infringe the appellant’s copyrighted 
article. (Appellant’s App. 12.) 

The thorough consideration which was thereafter given 
the case by Mr. Justice Letts is apparent from the opening 
paragraph of his Order signed on December 18, 1942, not- 
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ing that the case was “heard upon the Report of the Audi¬ 
tor, plaintiff’s objections and exceptions thereto, defen¬ 
dants’ answer to plaintiff’s objections and their motion for 
the adoption of the Report and for a decree that they are 
severally liable for the profits shown by the Auditor, plain¬ 
tiff’s motion for the allowance of its objections and excep¬ 
tions to the Report, for a decree of defendants’ joint and 
several liability, and for costs and for an attorneys’ fee in 
the sum of $10,000, [and] the various points and authorities 
filed in support and in opposition, together with oral argu¬ 
ment of counsel”. (Appellant’s App. 15.) 

After disposing of the various motions and making ap¬ 
propriate Findings of Fact, including “ 1. The findings 
stated in the Report of the Auditor are supported by the 
evidence”, Mr. Justice Letts concluded, as a matter of law, 
that the Auditor’s Report should be approved; that there 
is “no liability for damages on the part of any defendant”; 
that Pearson and Allen are jointly liable for profits of 
$15.46 from the use of the copyrighted material; that Live- 
right is liable for profits of $3,072.25; that Van Rees Press 
is not liable for any profits; that appellant is entitled to re¬ 
cover full costs from all of the appellees jointly; and that 
appellant is not entitled to recover attorneys’ fees from any 
of the appellees. (Appellant’s App. 17-18.) 

Pursuant to the Final Judgment “That the plaintiff re¬ 
cover from all of the defendants, jointly, full costs herein, 
to be taxed by the Clerk” (Appellant’s App. 18), the costs 
were taxed but, because of the refusal of counsel for appel¬ 
lant to accept them, they were, under an appropriate order, 
paid into the registry of the Court. There are now out¬ 
standing no unpaid costs for which the appellees have been 
found liable. 
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THE ISSUES. 

The real issues involved are: 

(1) Whether the appellees are jointly liable for profits, 
or only severally liable as found by the lower court. 

(2) Whether appellees Pearson and Allen are liable for 
statutory damages (minimum $250, maximum $5,000) 
merely because their profits from the infringement were 
found to have been less than $250. 

(3) Whether the profits and expenses upon which the 
parties agreed and which they made the subject of a stipu¬ 
lation that was the basis of the findings of the Auditor and 
the findings and judgment of the lower court may now be 
changed by appellant’s interpretation. 

There are other points made by the appellant in its brief 
and they will be answered in their turn, but, for practical 
purposes, only the foregoing merit consideration. 

SUMMARY OF ARGUMENT. 

1. Appellees are severally liable for their profits. It is 
inequitable for a person to profit by what has been held to 
be his own wrong. Accordingly, he is made a quasi-trustee 
of such profit and must account therefor to the proper 
owner. In the instant case, appellees Pearson and Allen 
are quasi-trustees of $15.46, Liveright of $3,072.25, and Van 
Rees Press of nothing. 

2. The amount of the profits has been stipulated and may 
not be changed. The parties entered into a Stipulation of 
Facts including figures showing the profits realized by the 
parties from the publication of MORE MERRY-GO- 
ROUND. Upon these figures the Auditor based his find¬ 
ings as to the profits realized by appellees Pearson, Allen 
and Liveright, and as to the loss suffered by Van Rees 
Press. Upon this Stipulation and the Report of the Audi¬ 
tor the lower court based its Findings and Final Judgment. 
The figures which were thus agreed upon and made the 
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basis of proceedings before the Auditor and the lower court 
may not now be changed by interpretation or otherwise. 

3. Appellant is not entitled to statutory damages. Where 
all profits from an infringement may be and have been de¬ 
termined, as in this case, “in lieu” (statutory) damages do 
not apply regardless of the amount of the profits, or the 
amount which may be actually recovered, or the fact that 
one party may have suffered a loss rather than realized 
a profit. Statutory damages ($250 to $5,000) may only be 
awarded when neither actual damages nor profits have been 
proved. 

4. The infringement was neither toilful nor deliberate. 
The Auditor, who heard and observed the witnesses, found 
that the infringement w’as neither wilful nor deliberate. 
Upon an examination of the entire record the lower court 
stated that it “clearly appears” that the infringement “was 
not attended by wilfulness and deliberateness on the part of 
any defendant.” There is nothing before this Court to 
support a contrary conclusion. 

ARGUMENT. 

I. 

APPELLEES ARE SEVERALLY LIABLE FOR THEIR 

PROFITS. 

The appellant predicates its contention that the appellees 
are jointly liable for profits primarily upon the old (1892) 
case of Belford, Clarke, & Co. v. Scribner, 144 U. S. 488, 36 
L. ed. 514. Appellees predicate their contention that they 
are severally liable primarily upon the recent (1942) case 
of Sammons v. Colonial Press, 126 F. (2d) 341, decided by 
the United States Circuit Court of Appeals for the First 
Circuit. 

Significantly, appellant has been unable to submit one 
citation of the Belford case upon the point here involved de¬ 
spite the fact that it is offered as the “controlling” case. 
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The reason, apparently, is that where it has been cited it has 
been distinguished on partnership grounds ( Dowagiac Man¬ 
ufacturing Company v. Deere <& Webber Company (8th 
Cir.), 284 Fed. 331, 340) or held to be “irreconcilable with 
the long line of cases” ( Sammons v. Colonial Press, supra, 
p. 347). In the Sammons case the appellant relied on the 
Belford case just as does the appellant here and for the 
same reason, namely, the financial irresponsibility of the 
party who received all or most of the profits. But the First 
Circuit held, in the Sammons case, that if the Belford 
case could not be distinguished on partnership grounds, 
as indicated by the Eighth Circuit in the Dowagiac case, it 
was nevertheless not controlling. 

The opinion in the Sammons case is an unusually thor¬ 
ough and scholarly treatise on the question of joint and 
several liability. Particular attention is invited to the fol¬ 
lowing (p. 345): 

“ . . . Where the copyright owner can show as dam¬ 
ages his probable losses resulting from an infringe¬ 
ment, it is clear, on familiar principles of tort liability, 
that all persons who unite in the infringement are 
jointly and severally liable for the damages resulting 
therefrom. Gross v. Van Dvk Gravure Co., 2 Cir., 1916, 
230 F. 412. 

“On the other hand, accountability of an infringer 
for the profits he has made had its origin in equity. 
. . . The theory was that it was unconscionable for an 
infringer to retain a benefit which he had received by 
the appropriation and use of the plaintiff’s property 
right; and to prevent unjust enrichment the infringer 
was treated as a trustee ex maleficio of his ill-gotten 
gains. . . . Accountability for profits is therefore 
peculiarly personal, as equity acts on the conscience of 
the infringer. The presupposition is that the infringer 
has gotten something which it is unconscionable for him 
to keep; and hence it logically follows that the infringer 
is accountable only for the profits he received, not for 
the profits which may have been received by a co¬ 
infringer.” 
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The court goes on to say (p. 346): 

“In patent cases it is well settled that co-infringers, 
unless they are partners, are severally accountable only 
for the profits each has received. [Citing numerous 
cases.] In Belknap v. Schild, supra [161 U. S. 25, 40 
L. ed. 599], the court said . . .: ‘In a suit in equity 
for the infringement of a patent, the ground upon 
which profits are recovered is that they are the benefits 
which have accrued to the defendants from their wrong¬ 
ful use of the plaintiff’s invention, and for which they 
are liable, ex aequo et bono, to the like extent as a trus¬ 
tee would be who had used the trust property for his 
own advantage. The defendants, in any such suit, are 
therefore liable to account for such profits only as 
have accrued to themselves from the use of the inven¬ 
tion, and not for those which have accrued to another, 
and in which they have no participation.’ 

“We see no reason why the same rule should not ap¬ 
ply in the case of copyright infringement. ...” 

The broad similarity between remedies for patent and 
copyright infringement was recognized by the Supreme 
Court in Sheldon v. Metro-Goldwyn Pictures Corporation, 
309 U. S. 390, 400, 84 L. ed. 825, 831: 

“In passing the Copyright Act, the apparent inten¬ 
tion of Congress was to assimilate the remedy with re¬ 
spect to the recovery of profits to that already recog¬ 
nized in patent cases. . . ” 

The fact that, as appellant states, the owner of a patent 
may recover either damages or profits, whichever is the 
greater, does not alter the situation. The copyright pro¬ 
prietor may recover both, but they must be proved. In the 
instant case only profits were proved, no evidence having 
been offered on the subject of damages. (Appellant’s App. 
6.) The only question here, therefore, is as to liability for 
profits, and the equitable considerations governing such 
liability apply equally to patents and to copyrights. Equity 
plays no favorites. 

Appellant criticizes many of the authorities cited by the 
Circuit Court in the Sammons case. It quotes (Brief, p. 
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12) from Haas v. Leo Feist, Inc., 234 Fed. 105, in an effort 
to show that reliance thereon was misplaced. But a careful 
reading of Judge Learned Hand’s opinion shows that he 
was referring to the right of a plaintiff to damages against 
a defendant regardless of the latter’s innocence, and he ex¬ 
pressed the belief that the same rule should also apply to 
profits, namely, that a defendant should be made to account 
therefor regardless of his innocence. He thereupon de¬ 
creed that both defendants should account for profits, but 
he said nothing whatsoever about them being jointly liable 
therefor. Nevertheless, he did significantly add (p. 107) 
that “It does not necessarily follow, however, that the ac¬ 
counting shall be exempt from the usual principles of 
equity.” This brings us back to the equitable principles 
above quoted from the Sammons opinion. 

Even though we did not have the carefully reasoned 
opinion of the First Circuit in the Sammons case, a thought¬ 
ful consideration of the Belford case, supra, shows that it 
was not intended to establish the general principle for 
which appellant contends. It arose in 1884, long before the 
present Copyright Act was enacted in 1909. The law (Act 
of July 8, 1870, c. 230, § 102, 16 Stat. 215, R. S. 4967, see 
note to 17 U. S. C. A. § 2) then contained no provision for 
recovery of profits* as does the present law (Act of March 
4,1909, c. 320, § 25, as amended, 37 Stat. 489,17 U. S. C. A. 
§ 25**), but the infringer was liable to the author or pro¬ 
prietor “for all damages occasioned by such injury”. The 
Belford judgment, therefore, was really for damages, not 
for profits, and in holding the defendants jointly liable, 
even in the absence of a partnership relationship, the Court 

* Section 102 of the Act of July 8, 1870, provided * ‘ That any person who 
shall print or publish any manuscript whatever, without the consent of the 
author or proprietor first obtained, (if such author or proprietor be a citizen 
of the United States, or resident therein), shall be liable to said author or 
proprietor for all damages occasioned by such injury, to be recovered by 
action on the case in any court of competent jurisdiction.” (This Section 
was repealed by Section 63 of the Act of March 4, 1909. See notes to 17 
U. S. C. A. $$ 1, 2.) 

** Section 25, insofar as here pertinent, is reprinted in Appellant’s Brief, 
pp. 3-4. 
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was merely applying the familiar rule that joint tort-feasors 
are jointly liable to the person injured for the damages 
caused by their wrong. This is perfectly clear if reference 
be made to the decision of the lower court, reported as 
Scribner v. Clark, 50 Fed. 473, wherein it is stated (p. 475): 

. . The trespass charged in the bill, and es¬ 
tablished by the proof, is upon the property of the com¬ 
plainant, to which he has title by virtue of his copy¬ 
right. 

“The only question left for consideration is the 
amount of damages to be awarded. ... It is contended 
on the part of complainant that the rule of damages in 
this case should be the same as that adopted in Pike v. 
Nicholas, L. R. 5 Ch. App. 261, referred to in Drone, 
Copyright, p. 535. This rule is that the defendant is to 
account for every copy of his book sold as if it had been 
a copy of complainant’s book, and to pay the complain¬ 
ant the profit which the latter would have received from 
the sale of so many additional copies. . . . While the 
rule contended for as to the measure of damages may 
have been a proper one in the case of Pike v. Nicholas, 
it seems to me it is not the proper rule in this case, in¬ 
asmuch as the defendants only used part of the mate¬ 
rial of the complainant’s book, and as their edition was 
a much cheaper one, and their sales at a very much 
lower price. ... It seems to me the just and proper 
rule in this, as in all other cases of this character, is to 
ascertain the profits the defendants made by their pi¬ 
racy of the complainant’s work, and fix that as the mea¬ 
sure of the complainant’s damages: . . .” 

Therefore, the judgment was not for profits as such, but for 
damages; the profits were merely the measure of damages . 

The rule as to the accountability for profits, however, is 
based on the principle, discussed in the Sammons case, that 
it is inequitable for a person to profit by his own wrong. 
Accordingly, he is made a quasi-trustee of such profit and 
must account therefor to the proper owner. In the instant 
case, appellees Pearson and Allen are quasi-trustees of 
$15.46, Liveright of $3,072.25, and Van Rees Press of noth- 
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ing. It is clear that a person cannot be a trustee of some¬ 
thing which he does not, and never did, have. 

n. 

THE AMOUNT OF THE PROFITS HAS BEEN STIPU¬ 
LATED AND MAY NOT BE CHANGED. 

Ever since the Supreme Court, in Sheldon v. Metro- Gold- 
wyn Pictures Corporation (March, 1940), 309 U. S. 390, 84 
L. ed. 825, held that the theory of apportionment of profits 
applies to copyright as well as to patent infringement, the 
appellant has been endeavoring to change the profit figures 
set forth in the Stipulation of Facts subscribed by the par¬ 
ties and offered in evidence at the first hearing before the 
Auditor in January, 1940 (Appellant’s App. 4). This en¬ 
deavor has become increasingly important to the appellant 
because of the ruling of the lower court that the appellees 
are severally liable for profits, thus limiting the appellant 
to a recovery of only $15.46 inasmuch as Liveright, who 
realized the balance of the profits, is bankrupt. 

Liveright was adjudicated a bankrupt in May, 1933 (Ap¬ 
pellant’s App. 5), shortly after this suit v’as filed, but no 
effort w’as made to join or substitute the trustee in bank¬ 
ruptcy as a party. It did not become necessary to determine 
the profits until 1939, six years later, when, due to the state 
of the bankrupt’s affairs, the problem vras beset with many 
difficulties. As a result, the parties approximated many of 
the figures, and Liveright’s profit represented a compromise 
estimate. An agreement was finally reached and the stipu¬ 
lation herein (Appellant’s App. 4-6) was signed in Decem¬ 
ber, 1939. Obviously, the figures do not lend themselves to a 
critical analysis, but they were accepted by the lower court 
as a compliance with the order of reference, and judgment 
was entered pursuant thereto. 

The stipulation itself Las the “same effect and potency 
as an order of the court, agreed to by the parties, to the 
same purpose.” Brookings State Bank v. Federal Reserve 
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Bank, 291 Fed. 659, 660. It may not now be disregarded in 
any respect except upon a very plain and satisfactory show¬ 
ing that some one has been “defrauded, or that it was en¬ 
tered into without authority, or was the result of excusable 
inadvertence, or that great and oppressive hardship would 
result by holding it valid.” Equitable Trust Co. v. Wash- 
ington-Idaho Water, Light & Power Co., 300 Fed. 601, 611. 
No such showing has been made, or even attempted. There¬ 
fore, the figures set forth therein must be accepted. 

in. 

APPELLANT IS NOT ENTITLED TO STATUTORY 

DAMAGES. 

Appellant makes the unique point that statutory damages 
(not less than $250 or more than $5,000) under Section 25 of 
the Copyright Act are applicable “where otherwise there 
would be only recovery of a nominal amount”. Appellant’s 
assertion is apparently actuated by the belief that “Here 
there are large profits from the infringement but because 
of subsequent bankruptcy of one of the joint infringers 
practically none are collectible under judgment of the court 
below.” (Brief, p. 19.) 

Appellant’s real complaint, therefore, does not concern 
the apportionment of 10 per cent, of the profits to the in¬ 
fringement but is directed to the bankruptcy of Liveright. 
Pearson, Allen, and Van Rees Press have even more reason 
to complain about that. They would be far better off if the 
bankruptcy had never occurred. But appellant would ac¬ 
tually penalize them for the fact of the bankruptcy just as 
though it were their fault, stating, in effect, “You must pay 
me statutory damages of not less than $250 or more than 
$5,000 because you did not obtain from Liveright net profits 
of at least $2,500 so that the 10 per cent, due me from the in¬ 
fringement will amount to a minimum of $250.” There is 
nothing in the law’ or in the decisions which will support 
such a contention. 
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It is well settled that statutory damages may only be 
awarded “in lieu of actual damages and profits” when the 
latter are incapable of proof. In fact, this is borne out by 
the very first case cited fcy appellant in support of its posi¬ 
tion, namely, Towle v. Ross, 32 F. Supp. 125. In that case 
the defendants were Government employees who infringed 
the copyright of a map. Neither profits nor damages were 
proved, and statutory damages in the minimum amount of 
$250 were awarded. In the second paragraph after that 
quoted by appellant the court stated (p. 128): 

“ . . . This rule [re statutory damages] was estab¬ 
lished in order to give more than nominal damages 
when the amount was incapable of proof.” (Emphasis 
supplied.) 

In Davilla v. Brunswick-Balke-Collender Company, 94 F. 
(2d) 567 (cert, denied, 304 U. S. 572), the Circuit Court of 
Appeals for the Second Circuit held that, where it is pos¬ 
sible to determine profits in a copyright case, an award must 
be made on that basis (p. 569): 

“. . . actual profits were sufficiently established be¬ 
fore the master so as to preclude the recovery of statu¬ 
tory damages.” 

An award of maximum statutory damages in the sum of 
$5,000 was reversed, the Court holding that there was suffi¬ 
cient proof to establish the infringers’ profits at $1,057.53. 

Appellant seems to derive comfort from Douglas v. Cun¬ 
ningham, 294 U. S. 207, 209, 79 L. ed. 862, 864, which is au¬ 
thority for the fact that an award of statutory damages 
within the limits ($250 to $5,000) of the law is not subject to 
review if the “in lieu” provision be applicable. The Court 
said that the provision was adopted “to give the owner of a 
copyright some recompense for injury done him in a case 
w-here the rules of law render difficult or impossible proof of 
damage or discovery of profits.” The applicability of the 
provision was not in question, but only the reviewability of 


the award. (No actual damages or profits had been proved.) 

In the more recent (1940) case of Sheldon v. Metro-Gold- 
wyn Pictures Corporation, supra, the question of the ap¬ 
plicability of the “in lieu” provision was not directly 
raised, but only the theory of the apportionment of profits. 
However, the Supreme Court took occasion to state (U. S. 
p. 399, L. ed. p. 830): 

“We agree with petitioners that the *in lieu’ clause 
is not applicable here, as the profits have been proved 
and the only question is as to their apportionment.” 
(Emphasis supplied.) 

The Circuit Court of Appeals for the First Circuit in re¬ 
manding Sammons v. Colonial Press, supra, cited the Shel¬ 
don case, and said that if Colonial Press, which had 
been shown to have made no profit and against which statu¬ 
tory damages of $250 had been awarded, should be found to 
have actually made a profit, that profit only should be re¬ 
covered and the “in lieu” damages awarded by the District 
Court would not be permissible. 

Appellant cites the Sammons case in support of a 
contention, now raised for the first time, that Van 
Rees Press should be held “liable for at least mini¬ 
mum statutory damages of $250” because no profits were 
shown. (Brief, pp. 18-19.) However, this question of the 
liability of Van Rees Press for statutory damages is not 
before the Court. It was not raised in the District Court, 
and it does not appear among appellant’s points on which 
it relies on appeal (Appellant’s App. 19). If the question 
-were properly before this Court it would be the contention 
of Van Rees Press that the Sammons case is not con¬ 
trolling on the point because the award of statutory dam¬ 
ages against Colonial Press was not there contested, and 
also that where all profits from the infringement have been 
determined, as in this case, “in lieu” damages do not apply, 
regardless of the fact that one party may have suffered a 
loss rather than realized a profit. If this were not the rule 
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it would mean that, in a case wrhere, for example, the printer 
lost money because cf an ill-advised bid whereas the other 
parties realized profits wilich were both determinable and 
collectible, the copyright proprietor would not only collect 
all of the profits from the infringement but also a bonus in 
the form of statutory damages from the printer who made 
no profit. 

IV. 

THE INFRINGEMENT WAS NEITHER WILFUL NOR 

DELIBERATE. 

For undisclosed reasons of its own, appellant is still in¬ 
sisting that “the infringement was both wilful and deliber¬ 
ate on the part of Pearson and Allen.” (Brief, p. 22.) Even 
though the contention were supported by the evidence it 
would have no legal effect upon the questions before this 
Court. It was before the District Court in connection with 
the motion for the allowance of counsel fees but no appeal 
was taken from its denial. The “Conclusion” to appellant’s 
Brief (p. 22) closes with a request for judgment “together 
with a proper allowance for counsel fees”, but it is incon¬ 
ceivable that such wishful thinking may be considered prop¬ 
erly to present the question on appeal. 

If this Court be interested in knowing whether or not the 
infringement was wilful or deliberate, the question may be 
readily settled by reference to pages two and three of ap¬ 
pellees’ Counter-Statement, supra, and the supporting rec¬ 
ord citations. Suffice it to say that the strongest detrimen¬ 
tal reference before the Court is the Auditor’s statement 
that “Pearson and Allen were negligent in their failure to 
consult the plaintiff with respect to the use of the article, 
since they knew it had been written for and published in 
the plaintiff’s magazine.” But he goes on to con¬ 
clude: “Under the circumstances then existing, however, 
the Auditor finds that their negligence was not so gross or 
reckless as to warrant a finding that they wilfully or delib¬ 
erately infringed the copyrighted article.” (Appellant’s 
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App. 12.) And it should be remembered that the Auditor 
heard and observed the witnesses. 

Subsequently, the entire record was before the lower 
court, and Mr. Justice Letts stated in his Memorandum: 
“It clearly appears that the infringement of plaintiff’s 
copyright was not attended by wilfulness and deliberation 
on the part of any defendant.” (Appellant’s App. 15.) 
There is nothing before this Court to support a contrary 
view. 

CONCLUSION. 

The action of the District Court should be affirmed in all 
respects, and the costs of this appeal taxed against appel¬ 
lant. 

Respectfully submitted, 

Eliot C. Lovett, 

Attorney for Appellees, 

729 Fifteenth Street, 
Washington, D. C. 


May 1,1943. 
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I. 

In the Supreme Court case of Belford v. Scribner, 144 
U. S. 488, where the publisher and the printer were held 
jointly and severally liable for their total profits from the 
copyright infringement, the appellees contend that “the 
judgment was not for profits as such, but for damages; 
the profits were merely the measure of damages In al¬ 
leged support, the appellees quote certain language from 
the lower court’s opinion in the same case ( Scribner v. 
Clark, 50 Fed. 473) and point out that at the time of the 
Belford case the copyright law “contained no provision 
for recovery of profits, as does the present law”. 

Without regard to terminology, it is clear from a reading 
of the Belford case (supra) that the Supreme Court there 
held the two joint copyright infringers both jointly and 
severally for their total profits from the infringement. As 
set forth in the Court’s opinion, the suit was one in equity 
and the bill prayed for an injunction and for an account 
and payment of profits (pp. 489, 493). In deciding the 
case the Supreme Court proceeded on the settled doctrine 
in copyright cases that the right to an account of profits 
is incidental to the right to an injunction. Falk v. Gast 
Lithograph and Engraving Co., 54 Fed. 890; Sanborn Map 
and Publishing Co. v. Dakin Publishing Co., 39 Fed. 266; 
Stevens v. Gladding, 17 How. 447; McCaleb v. Fox Film 
Corp., 299 Fed. 48. 

The lower court in its opinion in the same case ( Scribner 
v. Clark, supra), when referring to profits as the meas¬ 
ure of damages used the word “damages” synonymously 
with “recovery” and not as distinguished from “profits” 
but inclusive thereof. The synonymous use of the words 
“profits” and “damages” is pointed out in the case of 
Social Register Ass’n v. Murphy, 129 Fed. 148, decided 
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in 1904 under the same copyright law in effect at the time 
of the Belford case (supra). There the court also pointed 
out that the decree in the Belford case simply awarded 
profits, and made no distinction between profits and dam¬ 
ages, saying: 

“This is a motion for the entry of a decree for in¬ 
fringement of copyright. The complainant is entitled 
to an account of the profits, gains, and advantages 
which the defendant has received. It is not entitled 
to damages other than this. The complainant relies 
upon section 4964 of the Revised Statutes, which pro¬ 
vides that an infringer shall ‘pay such damages as may 
be recovered in a civil action by such proprietor in 
any court of competent jurisdiction.’ This does not 
enlarge the jurisdiction of a court of equity. It is not 
analogous to section 4921, which confers upon the 
courts power, in patent causes, to render a decree for 
damages in addition to profits to be accounted for. 
The general principles governing courts of equity in 
such matters are explained in Root v. Railway Co., 105 
U. S. 189, 207-215, 26 L. Ed. 975; Chapman v. Ferry 
(C. C.) 12 Fed. 693; Callaghan v. Myers, 128 U. S. 663, 
9 Sup. Ct. 177, 32 L. Ed. 547. See, also, Stevens v. 
Gladding, 17 How. 447,15 L. Ed. 155; 7 Am. & Eng. Enc. 
Law (2d Ed.) 590. This point was not involved in 
the decision of Belford v. Scribner, 144 U. S. 488, 12 
Sup. Ct. 734, 36 L. Ed. 514. The decree simply awarded 
profits, and no distinction was made between profits 
and damages. While in some cases the profits to be 
accounted for are spoken of as damages, yet in no 
case that has been presented is it held that damages, 
as distinct from or additional to profits, can be decreed 
in equity in a copyright case, as in patent causes. 
While the word ‘damages’ is used in decrees, it is used 
synonymously with ‘profits’. Confusion can be avoided 
by omitting the word ‘damages’, since the word ‘profits’ 
is more accurate, and sufficient.” 
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II. 

The appellees make the unsupported assertion that “no 
effort was made to join or substitute the trustee in bank¬ 
ruptcy [for Liveright, Inc.] as a party”. Not only are the 
appellees incorrect but they are wholly unmindful of the 
fact that the bankruptcy proceedings were in another juris¬ 
diction, namely, New York, where service in this suit could 
not be obtained on the trustee in bankruptcy. 

The appellees also assert that “the parties approximated 
many of the figures [in the Stipulation] and Liveright’s 
profit represented a compromise estimate”. The figures 
in question were furnished by the appellees as being as 
accurate as could be ascertained at the time. The appel¬ 
lees stipulated the figures and the appellant accepted and 
relied on the same (Appellant’s Appendix 4-6). 

III. 

The appellant’s citation of Towle v. Ross, 37 F. Sup. 125, 
in support of the proposition that mere proof of infringe¬ 
ment establishes damage for which there should be re¬ 
covery, is sought to be discredited by the appellees’ asser¬ 
tion that “neither profits nor damages were proven” in that 
case, and quoting, with comment and emphasis supplied, 
one short sentence from the opinion. Actually the court 
found some damages to have been proven, saying in the 
first sentence of the paragraph preceding the appellees’ 
quotation: “The amount of damages actually proven is 
small”. Furthermore, the import of the appellees’ frag¬ 
mentary quotation is quite different in its context, namely: 

“The damages to be assessed are to be fixed by the 
trial court based upon the record. The amount is dis¬ 
cretionary if within the statutory limits. This rule 
was established in order to give more than nominal 
damages when the amount was incapable of proof.” 
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The appellees further assert that here the appellant has 
for the first time raised the “question of liability of Van 
Rees Press for statutory damages” and that “it does not 
appear among the appellant’s points on which it relies on 
appeal”. The liability of Van Rees Press, and also that 
of the other appellees, for statutory damages was very 
definitely raised and argued in the court below and is cov¬ 
ered by Point 5, and also Point 6, on appeal (Appellant’s 
Appendix 19). 

The appellees also contend that the case of Sammons v. 
Larkin, 38 F. Sup. 649 (aff’d Sammons v. Colonial Press, 
126 F. (2d) 341) on which they rely as to liability for 
profits, “is not controlling on the point because the award 
of statutory damages against Colonial Press was not there 
contested” and that one who infringes another’s copyright 
cannot be held liable for statutory damages where any 
profits are recoverable against a co-infringer. According 
to the appellees’ contention a person can tortiously invade 
another’s copyright property with impunity where actual 
damages are not provable, so long as it is arranged that all 
profits from the infringement are realized by accomplices. 

Contrary to the appellees’ assertion, the question of stat¬ 
utory damages was raised in the Sammons cases (supra). 
There the lower court found that the defendant printer, 
Colonial Press, charged the defendant publisher, Larkin, 
$8,091.93 for printing the infringing material and that the 
printing cost was $8,355.45, showing a loss to Colonial Press 
from the infringement. However the court held Colonial 
Press liable for $250, the minimum statutory damages, 
stating: 

“With these facts, to what extent is Colonial liable 
to the plaintiffs? The plaintiffs have suffered no re¬ 
coverable damage for which both defendants would 
have been severally and jointly liable as joint tort¬ 
feasors * * *. 
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“Colonial is not liable for profits received by Larkin 
as contended for by the plaintiffs * * *. 

“In this view, the portion of the Copyright Act is 
applicable to Colonial which provides that such dam¬ 
ages are reasonable from the infringer as shall appear 
to the court to be just within the minimum-maximum 
limits prescribed by Section 25 (b) of the Act”, (p. 
655). 

The Sammons case (supra) was taken up on cross-ap¬ 
peals, namely, the plaintiff appealed from the judgment 
of the District Court refusing to hold Colonial Press jointly 
liable for profits, and the defendant appealed from the 
judgment allowing the plaintiff damages against Colonial 
Press. There the Court of Appeals referred the matter 
of Colonial Press’s liability back to the District Court on 
the question of whether Colonial Press had realized a profit, 
but it disposed of the question of Colonial Press’s liability 
for statutory damages, saying: 

“We find nothing of substance in the cross appeal 
by Colonial Press. It was clearly proper to join the 
printer and the publisher as co-defendants. * * * 
Colonial’s part in printing the infringing book under 
contract with the publisher Larkin rendered it liable 
as an infringer. * * *” (p. 350). 

Although the appellant maintains, for reasons hereto¬ 
fore presented to this court, that the decision in the Sam¬ 
mons case (supra) is unsound and erroneous as to liability 
of co-infringers for profits, nevertheless it follows from that 
case that an infringer against whom neither actual dam¬ 
ages or profits are proven is liable for statutory damages. 
The appellees disregard the fact that under the Copyright 
Act infringement of a person’s copyright property is a 
tort for which the infringer is liable in actual damages and 
profits or, in lieu thereof, in statutory damages. Conse¬ 
quently if profits are recoverable only against certain co- 
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infringers then allowance of statutory damages against 
other co-infringers is not a “bonus” as claimed by the 
appellees but compensation for the tortious act of such 
infringers who could not otherwise be held accountable. 

And contrary to the appellees technical argument, Pear¬ 
son and Allen who instigated the infringement should not 
be permitted to hide behind profits of $15.46 erroneously 
found by the court below. In the case of Mail and Express 
Co. v. Life Publishing Co. (1912), 192 F. 899, where actual 
damages established were negligible, the trial judge in¬ 
structed the jury that if they found for the copyright 
proprietor they must award at least $250.00 for each in¬ 
fringement. The Court of Appeals in affirming the same 
stated: 

“* * * It is evident that he considered that the case 
was one in which an award of actual damages proven 
would not have been just and if he had himself fixed 
the damage under the statute he could not have 
awarded less than the minimum amount.” (p. 901). 

IV. 

The appellees assert that the appellant’s contention 
“that the infringement was both wilful and deliberate on 
the part of Pearson and Allen” was “before the District 
Court in connection with the motion for allowance of 
counsel fees but no appeal was taken from its denial”. 
Actually the question was not before the court below in 
connection with counsel fees but with respect to the whole 
case. It was raised by evidence offered by the appellees 
before the Auditor which evidence was admitted over the 
appellant’s objection. In the court below the appellant 
took the position that the question of the wilfulness and 
deliberateness of the infringement was not determinative 
of appellant’s recovery of damages and profits from the 
infringement, but as the appellees had raised the question, 
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the appellant shewed that the infringement was both wilful 
and deliberate. 

The appellees take issue with the appellant’s request to 
this Court for a proper allowance of counsel fees. As Sec¬ 
tion 40 of the Copyright Act provides that “In all actions, 
suits, or proceedings under this title, * * * the court may 
award to the prevailing party a reasonable attorney’s fee 
as part of the costs,” it is entirely proper that the appel¬ 
lant should not only ask for judgment but also for allow¬ 
ance of attorney’s fee with respect to this proceeding be¬ 
fore this Court. 

The appellees in this case insist that they should have 
the benefit of equity principles. They ignore the equity 
maxims, particularly the doctrine of clean hands. The 
appellees, Pearson and Allen, took the appellant’s property 
and used it for their own purposes, and they certainly are 
not in court with “clean hands and a pure conscience.” 
Clark v. White, 12 Pet. 178; Manhattan Medicine Co. v. 
Wood, 108 U. S. 218. Having permitted iniquity, they can¬ 
not have equity. Milwaukee & M. R. Co. v. Soutter, 13 
Wall. 517. Equality is equity. Equity delights in equal¬ 
ity. Richmond v. Irons, 21 U. S. 37. 

Respectfully submitted, 

HORACE S. WHITMAN, 
GIBBS L. BAKER, 

Attorneys for Appellant. 



